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FOOD MARKETING: REPORT OF THE FEDERAL TRADE 
COMMISSION 


WEDNESDAY, JUNE 22, 1960 


U.S. SenaTE, SUBCOMMITTEE ON RETAILING, 
DISTRIBUTION, AND Farr TRADE PRACTICES OF THE 
SELEcT CoMMITTEE ON SMALL BusINEss, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 4 p.m., in room 457, 
Old Senate Office Building, Senator Hubert H. Humphrey presiding. 

Present: Senator Humphrey. 

Also present: Walter B. Stults, staff director; Charles S. Brewton, Jr., 
general counsel; Eugene Foley, counsel; Catherine L. Guyon, legisla- 
tive assistant to Senator Scott, and John A. Calhoun, legislative as- 
sistant to Senator Prouty. 

Senator Humpurey. I will call the meeting to order. 

I notice by the checklist of the members of the Select Committee 
on Small Business and members of this subcommittee that at least 
two pore of the subcommittee members ought to be with us here 
shortly. 

We have the independent offices appropriation bill up over in the 
Senate, and that takes priority. In fact I am sure that the Chairman 
of the Federal Trade Commission has some interest in that. 

Mr. Kintner. We do have an interest in that. 

Senator HumpHrey. Your interests are well protected, Mr. Chair- 
man. 

We have with us today Mrs. Catherine Guyon, of Senator Scott’s 
office, and John A. Calhoun, of Senator Prouty’s office. We are 
very happy to have them participate. And I suggest that you ask 
questions. This is rather informal. This is really for the purpose of 
information. We are just trying to review background on the study 
that was conducted by the Federal Trade Commission relating to the 
economic inquiry into food marketing. 

This report ' has been of considerable interest. And I want to hear 
from the Chairman and the staff as to some of your observations 
relating to the report. 

I believe it was about 2 years ago that we requested of the Com- 
mission, somewhere around that time, that the report be made. It 
might have been a little earlier than that. I am pleased that the 
report has been made. I have some questions about it, and the staff 
has some questions. And in that spirit of informality, after you have 
given your prepared statement, Mr. Chairman, we will proceed. 


1 Staff report to the Federal Trade Commission—‘“ Economic Inquiry into Food Marketing (part 1) Con- 
centration and Integration in Retailing,’ January 1960. 
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STATEMENT OF EARL W. KINTNER, CHAIRMAN, FEDERAL TRADE 
COMMISSION, ACCOMPANIED BY EDWIN S. ROCKEFELLER, 
ASSISTANT TO THE CHAIRMAN; BASIL J. MEZINES, ACTING 
EXECUTIVE DIRECTOR; THOMAS P. BAXTER, CHIEF, DIVISION 
OF MANAGEMENT AND ORGANIZATION; PGAD B. MOREHOUSE, 
ACTING GENERAL COUNSEL; ALVIN L. BERMAN, ASSISTANT 
GENERAL COUNSEL FOR LEGISLATION; JOSEPH E. SHEEHY, 
DIRECTOR, BUREAU OF LITIGATION; WILLIAM R. TINCHER, 
ASSOCIATE DIRECTOR, BUREAU OF LITIGATION; RAYMOND 
L. HAYS, LEGAL ADVISER ON ANTIMONOPOLY, BUREAU OF 
LITIGATION ; DR. SIMON N. WHITNEY, DIRECTOR, BUREAU OF 
ECONOMICS; CARL M. SKONBERG, ASSISTANT TO THE DIREC. 
TOR, BUREAU OF ECONOMICS; DR. QUINCY ADAMS, CHIEF, 
DIVISION OF ECONOMIC EVIDENCE AND REPORTS, BUREAU OF 
ECONOMICS; SHERMAN R. HILL, DIRECTOR, BUREAU OF IN. 
VESTIGATION, AND GEORGE S. ROUNTREE, LEGAL ADVISER ON 
ANTIMONOPOLY, BUREAU OF INVESTIGATION 


Mr. Kintner. I have astatement here. First I should like to iden- 
tify several members of the staff, my colleagues, who accompany me. 

Senator HumpnHrey. Please do. 

Mr. Krntner. Edwin S. Rockefeller, assistant to the Chairman; 
Basil J. Mezines, Acting Executive Director; Thomas P. Baxter, Chief, 
Division of Management and Organization; PGad B. Morehouse, 
Acting General Counsel; Alvin L. Berman, Assistant General Counsel 
for Legislation; Joseph E. Sheehy, Director, Bureau of Litigation; 
William R. Tincher, Associate Director, Bureau of Litigation; Ray- 
mond L. Hays, Legal Adviser on Antimonopoly, Bureau of Litigation; 
Dr. Simon N. Whitney, Director, Bureau of Economics; Carl M. 
Skonberg, assistant to the Director, Bureau of Economics; Dr. Quincy 
Adams, Chief, Division of Economic Evidence and Reports, Bureau 
of Economics; Sherman R. Hill, Director, Bureau of Investigation, 
and George 8S. Rountree, Legal Adviser on Antimonopoly, Bureau of 
Investigation. 

It would be harder to find a more dedicated group of men than I 
have just listed here. 

Senator Humpurey. Let me also add the names of a few dedicated 
yeople, Mr. Walter Stults, the staff director of the Senate Small 
Rarsnoes Committee; Mr. Charles Brewton, the general counsel of 
the Small Business Committee; Mr. Gene Foley, counsel for the Small 
Business Committee and this subcommittee, and Mrs. Elaine Dye, 
who is here as secretary-clerk. 

Mr. KintNEer. We know them all favorably. 

Senator Humpurey. Thank you. 

Mr. Kintner. Mr. Chairman, I appear here today at your request 
to discuss the recently published staff report to the Federal Trade 
Commission on “Concentration and Integration in Food Retailing,” 
and other Commission activity with respect to the food industry. _ 

On July 2 of last year I appeared before this subcommittee to dis- 
cuss the interim report on this subject.'* The final report on this phase 


la Mergers and Unfair Competition in Food Marketing,’ hearing before a subcommittee of the Select 
Committee on Small Business, U.S. Senate, July 2, 1959. 
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of the economic inquiry into food marketing is based on the same 
material that was used in the interim report, but has some 150 tables 
instead of the 20 then prepared. The principal findings can be sum- 
marized as follows: 

Stores selling over $300,000 a year accounted for 38 percent of 

ocery store sales in 1948 and approximately 70 percent in 1958. 
isin the same period, close to 100,000 stores with sales below that 
figure went out of business. 

From 1948 through 1958, the chain grocery stores increased their 
sales 118 percent compared with a gain of 60 percent for all other 
grocery stores, and 53 percent for all nonchain grocery stores and all 
specialty food stores combined. During the same period, the chain 

rocery stores increased their share of total national food sales from 
29 to 38 percent, and of total grocery sales from 35 to 43 percent. 

The study shows that one-fifth of the sales gain recorded by the 
chains resulted from acquisitions of other stores, three-fifths from 
opening new stores, and the remaining one-fifth from increased sales 
in stores already operated. 

Total acquisitions and mergers from 1949 through 1958 involved 
2,490 stores with sales of $2,258 million as of the dates of acquisition. 

Interlocking directorates were found between two pairs of small 
chains and in nine instances between larger chains and suppliers of 
certain food products. Also, two instances were noted in which a 
third corporation held a substantial block of stock in two large chains. 

Almost 70,000 retailers have become members of cooperative groups 
operating their own wholesale establishments, or of so-called voluntary 
groups sponsored by wholesalers. Retail volume of cooperative 
groups is estimated to have increased from 8 or 9 to 15 percent of total 
food store sales between 1948 and 1958; that of voluntary groups, 
from 14 to 18 percent. This 22-23 percent total for both groups in 
1948 and 33 percent in 1958 are broad approximations based on esti- 
mates by wholesalers. 

Shipments of food products by manufacturing establishments 
operated by corporate chains were under $1.1 billion in 1954 and were 
about $1.3 billion in 1958. 

The Commission plans to conduct further economic inquiries into 
food marketing. At the present time the various bureaus of the 
Commission are clearing a questionnaire for approval by the Com- 
mission. The proposed inquiry would be centered in the frozen fruit, 
juice, and vegetable field and be designed primarily to bring out the 
impact on sellers of the concentration and integration of large buyers. 

he Commission has been most active with respect to the food 
industry, in addition to its efforts in connection with the food market- 
ing study. 

This activity is reflected in the fact that during the period from 
July 1, 1958, to June 10, 1960, the Commission issued 49 orders to 
cease and desist covering antimonopoly practices where food prod- 
ucts and items sold in grocery stores had a direct relationship to the 
practices found to be unlawful. 

In addition to those decided cases, during the same period the Com- 
mission issued 70 complaints in this category which are now at various 
stages of litigation. 

These cases run the gamut of the several subsections of section 2 of 
the Clayton Act, section 7 of that act, and section 5 of the Federal 
Trade Commission Act. 
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The investigation, preparation, and trial of these litigated cases 
alone, accounted for approximately 114,000 professional man-hours or 
over 63 professional man-years. ‘These figures do not take into cop. 
sideration investigations which have not as yet culminated in com. 
plaint, some complaints issued prior to July 1, 1958, where final de- 
cision has not yet been reached, efforts to effect compliance with 
outstanding orders, and the considerable activity of the Commission 
in advising and bringing about compliance with the law by informal 
or voluntary means. 

I might add that I have just left a Commission meeting at which 
more than 50 Robinson-Patman matters were under consideration 
by the Commission. 

These figures take on added significance when note is taken of the 
fact that the total number of professional employees within the Com- 
mission’s Bureau of Investigation and Litigation is 267. 

There are now under field investigation in our various branch offices 
125 antimonopoly cases involving members of the food industry, 
That is over 20 percent of the total number of antimonopoly cases 
under field investigation. Among the charges involved are price- 
fixing and conspiracy in restraint of trade, price discriminations, sales 
below cost, discrimination in the payment of promotional allowances 
or in the furnishing of services and facilities, and the illegal granting or 
receiving of brokerage commissions. 

It should be emphasized that these are matters in which specific 
complaints have been received from affected industry members and 
which have been assigned to the appropriate branch office for field 
investigation. 

In addition to these matters, we are employing new investigative 
techniques in an effort to overcome the budgetary and manpower 
limitations with which we are faced and which obviously prevent us 
from investigating each complaint by means of personal interview 
and record examination. This involves the use of ‘Orders to File 
Special Reports,”’ under the authority conferred upon the Commission 
by section 6 of the Federal Trade Commission Act. 

Under this section, the Commission is empowered to require corpo- 
rations engaged in commerce to file with the Commission special 
reports or answers in writing to specific questions furnishing such in- 
formation as may be required with respect to the organization, busi- 
ness, conduct, practices, management, and relation to other corpora- 
tions, partnerships, and individuals of the respective corporations 
filing such reports. 

This investigative procedure has been effectively utilized in a recent 
inquiry with regard to alleged violations of section 2(c) of the Clayton 
Act, the so-called brokerage section, on the part of Florida shippers 
of fresh citrus fruit. Orders to file special reports were sent to 118 
members of this industry in the spring of 1960 and, to date, 17 com- 
plaints have been issued by the Commission. 

This investigation has also uncovered abuses on the part of brokers 
and buyers, including large chainstore organizations, and the leads 
thus developed have so far resulted in 26 additional inquiries. 

Within the past several years, the Commission has become in- 
creasingly aware of the practice on the part of large chain and vol- 
untary and cooperative organizations of soliciting their suppliers to 
participate in special sales events, such as anniversary or birthday 
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sales. This participation usually takes the form of cash payments 
for advertising and promotional services performed by buyers. In 
several instances, it has been determined that the recipients have not 
only realized enough money to cover the entire costs of promoting 
and advertising the special sales events, but have realized an excess 
which has, in effect, been pocketed as out-and-out profit. 

At the present time, investigation by means of orders to file special 
reports are being conducted with respect to 113 suppliers of grocery 
store items who are known to have participated in one or more such 

romotions. 

On the other side of the coin, we are now in the process of sending 
out orders to file special reports to some 205 chain and voluntary and 
cooperative organizations in order to determine whether they have 
knowingly induccd and received discriminatory advertising and pro- 
motional allowances not offered or made available on proportionally 
equal terms, or any terms at all, to their smaller independent com- 
petitors. 

In summary, the Commission is now conducting 125 field investi- 
gations in the food industry and either has sent, or is in the process 
of sending, orders to file reports to 463 members of the food industry. 
This represents a total of over 580 matters currently under investiga- 
tion in this field, many of which will undoubtedly lead to other 
investigations and proceedings. 

In addition, 70 cases involving the food industry are now in process 
of litigation. 

Mr. Chairman, that completes the formal presentation that we are 
making here today. And we are available, all of us, for questions. 

Senator Humpurey. Thank you very much, Mr. Kintner. 

Mr. Kintner. I might add, if you get into the area of pending 
cases, that I should absent myself, because it would be very difficult 
for me to sit here and listen to any question on a pending case without 
disqualifying myself in some cases we do have pending in the food 
industry. 

Senator Humpurey. We will not be discussing any pending cases. 

There was an item or two in the report that I thought had some 
relevancy to the pending cases which I was a little disturbed about, 
I might add. 

Mr. Kintner. If you hit some of the issues in the pending cases, 
I will have to absent myself, but I gather your main interest is in the 
area of the report. 

Senator Humpurey. Mr. Kintner, by the nature of your report, 
you have revealed the importance of the work of the Federal Trade 
Commission as an enforcement agency concerning the Robinson- 
Patman Act, the Clayton Antitrust Act, and other laws relating to 
unfair competition. 

It is becoming quite obvious that there was a decided change in 
the economic pattern of America, particularly in the retailing field, 
at least in the food industry. I am sure that this report will be 
duplicated, or that at least there will be similar reports in many other 
areas of activity at the retail and wholesaling level. 

All one needs to do is to go into what used to be called the old 
wholesale district of a city. Take my home city of Minneapolis, 
where there used to be two, three, or four blocks of wholesaling 
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establishments; today it is very limited, there is a centralization that 
goes far beyond what we ever dreamed of 5 or even 10 years ago. 

I would like to ask you first, are you in any way disturbed by any 
part of this report? Does it put up any warning signs to you? 

Mr. KintNeEr. Yes, sir; to the extent that there are areas of undue 
concentration, or what appears to be undue concentration, we are 
concerned. And I think it should be kept in mind that in making 
this report we are seeking to go into the economics of the situation, 
but we have, concurrently with the economic study, continued our 
legal investigations, and we initiated the section 6 study almost on 
the heels of the printing of this current report. 

I think that for our work to be effective we must follow up these 
studies that give us the trends in industries, with legal investigations 
to search out the illegal soft spots disclosed by those trends. And 
this is what we are trying to do. 

Senator Humpurey. Therefore, the matter of coordination between 
yuur enforcement litigation section and your economic study section 
is very important, is it not? 

Mr. Kinrner. Yes. It is very useful in our economic studies to 
detect the areas where great changes are taking place and to determine 
then whether the changes which are taking place are taking place 
because of violations of the law. And we are finding many violations 
of the law in the food industry. 

I have been deeply concerned about the misuse of cooperative 
advertising, and the matter of anniversary sales. During the past 
year I have repeatedly warned the food industry that they must 
clean their house or we would do it for them, to the best of our ability. 
And the warnings have been followed by investigations and com- 
plaints. And more of this is in store. 

Senator Humpurey. I wonder why it is that violations of the 
Federal statute by the food industry does not get the same kind of 
headlines that a little corruption in the labor movement gets. There 
was not even a Violation of law in some of those instances. 

I mention that because we were in the same room where some of 
these hearings took place where there were a few thieves and chiselers 
working on each other. 

Mr. Kintwer. In our antideceptive practices work, as against our 
antimonopoly work, from the public interest in false advertising and 
so forth, where of course we have to do a job, one would imagine that 
from the amount of published reports on it that that is about all we 
are doing at the Federal Trade Commission. But the fact is that we 
have had a vigorous enforcement program going in the antimonopoly 
as well as the antideceptive practice work, and we are still spending 
proportionally about the same amount of money on antimonopoly, 
about 60 percent of our budget, as we did before we stepped up 
our war on false advertising. 

Senator Humpurey. That also intrigues me, that a fellow in the 
labor movement, a union official, will buy his girl friend a coat or 
some lipstick, or some of the comforts of life, and all at once it becomes 
a matter of great public inquiry—and rightly so—and newspapers 
have it in big headlines, but when there is an open violation of Federal 
statute in something like you are doing, you have to really hunt. It 
seems to me that there must be a false sense of values in this country. 
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Mr. Kintner. Mr. Chairman, I think that the average member 
of the public doesn’t always understand the issues involved in these 
complex antimonopoly matters, whereas some of these other matters 
are easy to understand, and thus what they want to read. 

Senator Humpurey. Or easy to sell papers with. 

Mr. KintNER. Well, I wouldn’t comment about that. 

Senator Humpurey. I did not ask you to. 

Mr. Kintner. I think the newspapers try to give the reading public 
the categories of information the public wants. 

Senator Humpurey. I think it would be very interesting to have 
the press tell the public that 100,000 stores have gone out of business 
in ten years. Now, the communities have not been able to do that 
good a job on free enterprise. 

Mr. KintNeER. I think, in all fairness to the newspapers and periodi- 
cals and trade papers, that our food report was rather widely publi- 
cized at the grassroots, and increasingly this year there has been 
more attention given to our antimonopoly work by the press, and 
more faithful reporting than has ever occurred in my memory at the 
Federal Trade Commission. I think that the Commission has 
become better known to the public, and the press has had a role in 
this. 

Senator Humpurey. Do you think you have as good publicity as 
Johnny Dio? 

Mr. Kintner. No;I don’t. But we are grateful for such increases 
in public understanding as we have had this year. 

Senator Humpurey. I have not found any public understanding 
about it. I think you have done good work in some of these areas. 
I am being very frank about it, because it seems to me that the very 
first page of your testimony reveals a very alarming trend, to people 
who say they believe in free enterprise—now, to the socialists and 
collectivists and those who do not believe in any private ownership 
or any branch of it, it does not have any alarm, but I am a believer in 
private enterprises, and I am disturbed that corporate food chains 
increased their share of total national food sales from 29 to 44 percent 
between 1948 and 1949 and that there have been 100,000 casualties 
in free enterprise. This is disturbing to me. 

I am sure that if the same number of union members are chiseled 
out of their dues, there would be some substantial screaming about 
it in Congress. This is all a part of the economic system. I think 
both are wrong. I do not want to be misunderstood. And I would 
like to have a chance of voting on a bill that was as tough on this 
kind of thing as I had to vote for in the labor issue. 

Mr. KintNer. I suppose, Mr. Chairman, that there is an inevitable 
shifting in the modes of distribution. There will be improvements 
and changes—this, I suppose, is inevitable—but the shifting must 
be done, accomplished in a legal manner, not in violation of existing 
law. And that is where we come in. And it is where, I think, the 
industry has a great responsibility to abide by the laws that are on 
the books. And this I have tried to point out across the country as 
often as I could within the limits of my physical ability. 

Senator Humpurey. I should like to ask Dr. Whitney as an eco- 
nomist, to give us his views on this report. Are you in any way dis- 
turbed about it? 
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Dr. Wuitney. Yes. I believe that we disclosed a trend toward 
mergers which, If continued at this rate, may lead to a few colossal] 
chainstore companies and other cooperative groups of a slightly differ. 
ent character, controlling the great bulk of the retail grocery business 
of the country. (See apps. III and IV beginning p. 34.) 

Senator HumpHrey. Do you see any evidence that this trend is 
going to be restricted? 

Dr. Wuirnery. Yes. I believe that since the period our report 
applied to, the end of 1958, there has been some slowing down. [ 
haven’t checked that in detail, but I have seen some evidences of it, 

Senator Humpurey. I noticed in the analysis of the report that 
there has been a slowdown at least since 1958 and 1959, but there are 
some cases pending yet, and a great deal would depend upon what 
happens to those cases. Is that correct, Dr. Whitney? 

Dr. Wuitney. Yes, that is correct. 

Mr. Kinrner. Mr. Chairman, we have a large number of pending 
cases attacking this merger problem in the food industry, as you are 
well aware. 

Senator Humpurey. I have seen very little evidence thus far, asa 
layman, which indicates that the merger trend is slowing down to 
something like the population explosion. I am not just speaking of 
the grocery business, I am speaking of mergers per se. There are 
incentives in tax laws for mergers. As a matter of fact, today, if you 
have one that is losing money and another making it, it puts a premium 
upon this type of uneconomic merger, what seems to be a momentary 
uneconomic merger. 

Mr. Kinrner. Yes, sir; we pointed that out in our merger report; 
with which you are quite familiar. 

Senator Humpurey. I would like to ask Mr. Sheehy—I believe you 
are the head of the Litigation Bureau—is that correct? 

Mr. SHeeny. Yes. 

Senator Humpurey. Do you find anything in this report that is 
disturbing to you from an enforcement, or litigation point of view? 

Mr. Sueeny. I do, indeed. 

Senator Humpurey. Would you mind giving us the benefit of your 
counsel on this? 

Mr. Sueeny. The growth of chains takes two phases, development 
from the inside that has brought about some of the real large chains 
that we have, and development through acquisitions. The second is 
the one that we are particularly concerned with at the moment. 

We have these two major cases that are now in trial, the Kroger 
case and the National Tea case. Out of those we are hoping to estab- 
lish the principles that should turn back the merger movement in 
this and other industries of this type. 

Senator Humpnurey. So an evaluation of future trends relating to 
mergers will be predicated somewhat, or considerably, upon what de- 
velops in the Kroger case and the National Tea case? 

Mr. Suesuy. In a substantial degree, sir. 

Mr. Krinrner. Perhaps the measure of our alarm at some of these 
trends that we see is the fact that about 20 percent of our $7 million 
budget is being spent on the food industry alone. 

Senator Humpurey. Well, I think you made a point here a while 
ago, Mr. Kintner, an observation, 1 am sure it was not an attempt 


2 Federal Trade Commission, ‘‘ Report on Corporate Mergers and Acquisitions,” 1955. 
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to make a point—there are really two questions, one, whether or not 
the expansion of the sales, the portion of sales by the larger firms, is 
due to any illegal practice, or whether it is due to a change or shift in 
economic patterns. 

Mr. Kintner. An evolution in distribution. 

Senator Humpurey. Yes. Those are obviously important factors 
to be viewed separately. 

Mr. KintNER. Yes. 

Senator Humpurey. And at the present time you say you are spend- 
ing a very substantial portion, 20 percent of your budget, on litigation. 

Mr. Kintner. Twenty percent of our budget. That is a rough 
approximation. But I think it is fair, 20 percent of our total budget 
on the food industry. 

Senator Humpurey. In studying some of the charts in this report, 
I notice that there are rather high profit rates on profits relating to 
percentage on sales, on invested capital, and particularly on food 
chains. 

I refer to pages 75 to 85, “Sales and Profit of 33 Large Food Chains,” 
and it continues on for several pages, I think, to page 91. On page 
90 we have table No. 33, “‘ Ratio of net profit before and after income 
taxes to stockholders’ investment for leading food chains: 1948 to 
1958.” And we see in 1958 a weighted average of 13.8, that is group 1, 
$500 million and over, and this is after taxes. 

And then we have the group 2, $110 million to $500 million. The 
weighted average is 12.3 after taxes in 1958. Now, this is a relatively 
constant figure. I notice in the weighted average, there have been 
higher years, 1949 was a higher one, and 1950, and then there was a 
higher one in 1956-57. Is this an alarming rate of profit, or not alarm- 
ing—but is this an unusual rate of profit on investment, stockholders’ 
investment? 

Mr. Kintner. I will have to ask one of the economists. 

Senator Humpurey. Yes, I intended that that be directed to one 
of them. 

Dr. Wuitney. I had better answer it from what memory I have of 
other sources. 

As I recall it, all manufacturing, according to the National City 
Bank, earned about 11 or 12 percent last year, about 2 points less 
than the chains. But what I should have here is a copy of our own 
FTC report on financial statistics, and I didn’t bring one. That is 
the authoritative figure. 

Mr. Kinrner. Here is a Bureau of Economics reference which is 
the best evidence of our own work. 

Senator Humpurey. They surely prepare good evidence. 

Mr. Kintner. We are embarrassed by our failure to have a copy 
with us. 

Senator Humpurey. I couldn’t help but be interested in the per- 
centage of profit on investment for the food chains as compared to 
the food producers, the farmers, they would be delighted to do this 
well, weighted or unweighted average. I guess it just depends on 
which end of the stick you are on. 

Do you have any comparative figures relating to, let’s say, a good 
Minnesota dairy farm? 





3 The latest rate of earnings on stockholder’s equity (first quarter of 1960) reported in the Federal Trade 
Commission-Securities and Exchange Commission Quarterly Financial Report for Manufacturing Cor- 
porations, is 10 percent (footnote supplied by Mr. Kintner). 
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Dr. Wuitney. No, but I think you can supply them. 

Senator Humpurey. I could, now. 

I will tell you, it is a sad picture. It is an interesting comparison 
I must say, it really is. I noticed over in the House the other day 
when they had the wheat bill up, Congressman Byron Johnson, of 
Colorado, had a little package of wheat which indicated the total 
amount of wheat which went into a loaf of bread, the total amount 
of wheat plus the enrichment of minerals and vitamins, and so on. 
It costs, I think, approximately 2.8 cents for a 22-cent loaf of bread. 
The rest of it was in wax paper, baking facilities, and what have you, 
You could give the wheat and the minerals to the bakery and you 
wouldn’t have reduced the price of a loaf of bread 3 cents, if you 
gave them all the wheat, all the chemicals. 

Mr. Foley. 

Mr. Foutey. Dr. Whitney, do you have any reason to believe that 
it may be a practice to have administered pricing in food retailing? 

Dr. Wuitney. Well, all food stores do post their prices. And they 
keep them at that level they post them at, and they mark the package 
with a price for a substantial period of time, every few weeks or 
maybe every few.months they might change that price. So I would 
say definitely they all use administered prices. 

Mr. Fotery. As that term is used by economists today, your price 
leaders, and in a given market area, do you believe that retailers 
operate interdependently? 

Dr. WuitneEy. Yes, to some extent. 

In other words, to give one example: It is, I understand, quite 
common for the A. & P. to set a price independently and for other 
stores to come as near the A. & P. price as they can, but often they 
don’t dare go that low because of some reason, they want more profit, 
or they are not quite as efficient, for some reason they don’t quite 
meet it, though they often do. And in talking to various independent 
stores in the field, we have often asked them how they set their prices, 
and one of the common answers was, “We try to find out what the 
nearest chainstore is selling at; we put it as close to that as we can.” 

Mr. Foury. Do you have evidence that this is going on? Do you 
have information, reliable information that this is going on? 

Dr. Wuitnry. No, that is based on conversations with store- 
keepers. 

Mr. Foury. Have you turned this information over to the Bureau 
of Litigation? 

Dr. Wuitney. No. I myself, not being a lawyer, didn’t suspect 
that there was anything illegal in what I have just described. 

Mr. Fouey. Mr. Sheehy, if you had any information that there was 
administered pricing going on, would your Bureau do anything 
about it? 

Mr. SHeeny. I didn’t catch that word before prices. 

Mr. Fotry. Administered. 

Mr. SuHeeny. Administered prices? 

That term bothers me, I don’t know honestly, exactly what it means. 
I have heard economists talking about that term for a year, I think it 
started back with Mr. Means, if Iam not mistaken. I have read what 
most of them have written on it. 

I will say this: If I know that chains were getting together and 
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making a recommendation to the Commission with regard to that 
situation. But whether that is administered prices or not, as an 
economist uses the term, honestly I don’t know. 

Mr. Fouey. If you had any information that retailers in a local 
marketing area were acting interdependently on prices, would you 
recommend some kind of action against them? 

Mr. SHeeny. I would be concerned about that if we had the element 
of interstate commerce that is necessary for our jurisdiction. 

Mr. Foutey. Have you ever been given any information of this 
kind by the Bureau of Economics? 

Mr. SHeeuy. No, not that I know of. 

Mr. Foutey. Does the Bureau of Economics have such information, 
Dr. Whitney? 

Dr. Wuitney. No, all that we have on that is obtained in our field 
trips and conversations with retailers. And we didn’t take down 
names of people and prices. There wasn’t that much time. There 
wasn’t time to gather all those prices. We didn’t make a special study 
of prices. 

Mr. Fotrey. Well, when you have these conversations, do you 
report them in any way to the Department of Litigation, Bureau of 
Litigation? 

Dr. Wuitney. Well, I think if I were on a field trip and heard of 
something that I recognized as being either illegal or that might quite 
likely prove to be illegal if analyzed, 1 would report it. But when 
storekeepers told me what they did, I didn’t recognize anything in that 
as being illegal. 

For example, to change the illustration, the Kroger Co. told the 
Brookings Institution investigators that they quite often tried to 
keep in close touch with A. & P. prices; they would find out what 
A. & P. charged, and bring their prices close to those. That has been 
in a published book. But I wouldn’t have supposed that that was 
unlawful. 

Mr. Fotey. What about that, Mr. Sheehy, that Dr. Whitney just 
referred to ? 

Mr. Sueruy. Bringing the prices as close to some other? 

Mr. Foury. Yes. 

Mr. SHeruy. If they are doing that independently, I can see no 
way that they were violating the law. Each of them has the right 
to make his prices independently, for the reasons that he considers 
in his best interest, and if they are doing that independently, I can- 
not see a violation of the law. If two or more of them are getting 
together to fix those prices, then I would have something that would 
disturb me. 

Mr. Fotey. Dr. Whitney, current economic theory, I believe, 
suggests that where four or so firms in the market area control 60 or 
65 percent of that market, that they tend to operate interdependently ; 
is that correct? 

Dr. Wuirney. I wouldn’t phrase it exactly that way. 

Mr. Fotey. How would you phrase it? 

Dr. Watney. That might well happen. 

The way I would phrase it is that when there are so few companies 
selling in a market that each one knows that its own operations will 
have a significant effect on the business of the rest, and will therefore 
draw retaliation or some response from the rest, the first one thinks 
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very carefully before it changes its prices or its status to see whether 
it is willing to face that retaliation. And current economic theory 
believes that for that reason often a price is not changed, whereas if 
the company were so small that it would have very little influence in 
the market, it would have changed. 

Mr. Foury. Do you believe this theory, do you follow that theory? 

Dr. Wuitney. What I just stated, yes 

Mr. Fotey. Are you familiar with the work of Willard Mueller?* 

Dr. Wurtney. Not in detail but to some extent. 

Mr. Foutry. Well, he appeared at Cornell University last year at a 
seminar. 

Dr. Wuitney. I had forgotten if he was on the program, but he is 
a well-known agricultural economist. 

Mr. Foutrey. Are you familiar with his publication Reserve Report 
No. 5, April 1960? 

Dr. Wuitney. I could not say that I am familiar with it, but I have 
certainly read it. 

Mr. Fouey. Could I quote from that—perhaps, Mr. Sheehy, you 
would like to comment on this. This is page 21, he says: 

I suggest that if A. & P. operates in a market structure which permits marketing 
margins to be determined largely by managerial decision rather than by competi- 
tive market forces, insofar as other chains act similarly, it results in administered 
prices. 

Mr. Kintner, would this type of practice exist? Isn’t the Federal 
Trade Commission interested in trying to bring back into the market 
competitive forces? 

Mr. Kintner. That is what we are trying to do by the expenditure 
of the public’s money in these legal investigations in the food industry. 
I think it is imperative that the small factors in the market not be 
driven to the wall by illegal practices on the part of the larger factors 
in the market. 

Paradoxically, I have been advised by some of the leaders in food 
retailing that some of the most vicious practices that are illegal under 
existing law are being engaged in by some of these smaller chains 
rather than the larger ones; in other ‘words, a small chain seeking to 
grow larger can, in a partic ular area, have just as much impact as a 
giant national chain on the economy, if not more. And that is why 
we have been pressing our inquiry into Robinson-Patman violations 
in this area, particularly in advertising allowances. 

We feel that the practice whereby some of these chains may be 
inducing price discriminations under the guise of anniversary sales 
and other special promotions, can be a very injurious thing to the 
small traders in that community who do not receive the same ad- 
vantages. 

Mr. Foury. Let me ask you this, now, keeping in mind this colloquy 
we had regarding administered pricing. 

Has the Commission ever used the Bureau of Economics in an area 
where economic theory might anticipate violations of the law which 
would lead to litigation? How do you start these cases? 

Mr. Kintner. In some of our economic cases the Commission has 
followed the study by the almost immediate issuance of legal com- 
plaints. This varies. In some cases the study will be almost wholly 
economic in nature to detect trends, and there will be concurrently, or 
following the economic study, the legal investigation, a searching out 


3a See app. III, p. 35. 
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the soft spots disclosed by the economic study. So the technique 
has varied over the years. 

In some instances an economic study will in effect constitute both 
an economic and a legal study. And in some instances the lawyers 
have worked with the economists. So that out of that comes both 
complaints and an economic report. 

Mr. Fourey. Well, has the Bureau of Economics worked with the 
Bureau of Litigation i in the food areas? 

Mr. Kintner. Well, we have economists billeted in the Bureau of 
Investigation in the merger area, as an example. 

Mr. Fouey. Has the Bureau of Litigation worked with the 
economists? 

Mr. Kinrner. Yes, they have, I think. 

Mr. Foutey. Have they, Dr. W hitney? 

Dr. Wuitney. Yes, they have their own economists, and quite a 
substantial number, of whom are some that have worked in food. 

As an example of how we have operated, we were acquainted with 
the complaint against National Tea and Kroger before these two 
complaints were issued, and we have supplied our Bureau of Litigation 
with our information on those companies and affiliates right along, 
ever since the complaint was issued, and one of the men in the Bureau 
of Economics has actually been out on the case with the law yer 

Mr. Foutrey. Do you ever anticipate the economic theory that a 
violation of law may be occurring in an area and turn that over to 
the Department of Investigation or the Bureau of Investigation and 
say, “Look here, the economic theory would suggest that there would 
probably be violations here,” and turn it over to them and recommend 
that they investigate it?) Have you ever operated like that? 

Dr. Wuirney. No, | don’t think we do, because you would have 
to have, in my opinion as an economist, more than the economic 
theory to justify their setting aside a complaint from some injured 
member of the public in some other field for the sake of pressing our 
theory. But when we see a case where economic theory and what 
we hear of the facts indicate it is a fruitful field for study, then we 
may suggest that to the Commission, the Commission may adopt it, 
and the study may then develop both the economic and legal factors. 

Mr. Foury. | want to comment on that a little later,*» but at the 
same time, I want to call your attention to page 241 of the report. 
I think | can relate this to what we have been talking about. 

Mr. Kintner. I might add, Mr. Foley, in connection with the study 
and your previous question to me, that the coffee study was a prime 
example of how we not only made an economic study, but issued com- 
plaints concurrently with the issuance of the economic report. 

Mr. Foutny. On page 241, ‘‘Percentage distribution of food store 
sales in 15 metropolitan areas, by store category’: In the city of 
Atlanta, it would appear that the chains in 1958 had 48.4 percent of 
the total food stores sales; is that correct? 

Dr. WuitNey. Yes, that is right. 

Mr. Fotey. And there would probably be a slightly higher percent- 
age with respect to grocery store sales? 

Dr. Wuitney. That is right, Mr. Foley. 

Mr. Fouey. Do you have such a table in here of grocery store sales? 

Dr. Wuitney. No, we haven’t got that in this chapter. 





% Ibid., p. 34, 
58338—60——_3 
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Mr. Foutry. Primarily, we are concerned about grocery sales, aren’t 
we, in this report? 

Dr. Wuitney. Yes. But some of the figures are not available on 
grocery store sales. We couldn’t get figures for the metropolitan areas 
except for food store sales. 

Mr. Foutey. I just want to call your attention to Supermarket 
News, 1958, showing the percentage of market sales by chain and 
independent supermarkets and volunteering cooperative groups. 
In Atlanta, Ga.—I will have to add these up—Colonial Stores, they 
estimated, had 27 percent; A. & P., 21; Kroger, 16; Alterman’s Big 
Apple, 14; that is 78 percent, I think. And that is a percentage of 
food store sales. 

Dr. Wuitney. That is right. 

Mr. Foury. I know that in your book here, you rely considerably 
on the information obtained by Supermarket News, and I wonder 
how you might explain the tremendous differences in the percentages 
that you came up with and what the authoritative Supermarket 
News has come up with. 

Dr. Wuitney. Mr. Foley, as for those Supermarket News figures, 
we have got them on page 249 of our book,* where we give a very brief 
explanation of the way we differ. But I can boil it down in my own 
words by saying that those studies did not always cover this same 
area that we covered. We covered the counties that are in the metro- 
politan area. They sometimes covered the ABC city zones. In 
Atlanta it was the same area, so my remark does not apply to Atlanta. 

Now the main difference is that they achieved their figures by asking 
a sample of housewives: ‘‘Where do you do most of your food shop- 
ping?”’ And as I understand it, then they would offer them a number 
of stores, naming, for example, Colonial Stores, A. & P., Alterman’s 
Big Apple, Thorofare, and others. And the housewives would fill in 
the ones that they did most of their shopping in. (See app. II, p. 33.) 

The way we got our information, we sent questionnaires to the 
chains, and they gave us the sales in those counties. We just assumed 
that the figures they gave us are the true figures. That goes through- 
out the report. But of course that differs somewhat as to what the 
housewife would say as to where she usually shopped, at what store 
she usually shopped. And they would build that up into certain 
percentages. 

Mr. Fotry. I believe in every case the percentages in the Super- 
market News were considerably higher than yours. 

Dr. Wurrtney. I think it may be because of offering to the housewife 
the names of certain stores to help her memory, and therefore the 
housewives who may have shopped at the local neighborhood store 
more often would say, seeing this name Colonial, would say she 
shopped at Colonial. It might be that those who shopped at the 
neighborhood stores more often would buy more of their groceries at 
the neighborhood stores, even though they may shop briefly at other 
places. 

Mr. Fotry. And you criticize the Supermarket News? 

Dr. Wuitney. I don’t criticize it, it is just a different method of 
going at it. We present theirs and ours for comparison. 

Mr. Fotzy. Which do you think is the more reliable? 


4 Staff Report to the Federal Trade Commission, ‘Economic Inquiry Into Food Marketing (pt. 1)— 
Concentration and Integration in Retailing,’’ January 1960. 
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Dr. Wuirney. I will make the assumption that the chains were 
telling the truth in answer to questionnaires, and then I will say that 
ours is, on that assumption. 

Mr. Fotey. I just wanted to call your attention to—we might just 
go down these and compare them—we could take one more, you show 
59.6—I think I have it up here—it is 87.3—it is pretty much as I have 
compared them, the differences are almost 30 percent. 

Dr. Wuirtney. I will have to make an additional point there, one, 
that in Denver their study did not cover the same geographical areas 
as ours; and second, that they include King ‘‘Soopers,”’ a chain of less 
than 11 stores, which did not give us their figure; it was not required. 

Mr. Fotry. Did they cover a larger area or a smaller area? 

Dr. Wuirney. I would say a smaller area. 

Mr. Fotry. If they cover a smaller area, but Safeway and five 
chains control 87.3 percent of the retail sales of food in the Denver 
area, would you believe, according to the economic theory which you 
have just advanced, that there may be cause for thinking that there is 
interdependent pricing in that area? 

Dr. Wuitney. Yes, it would be quite likely, not at all certain, 
because it would be just a guess. 

Mr. Fotry. It would be economic theory that was suggested? 

Dr. Wuirney. It would suggest there might be, it would not sug- 
gest that there is. 

Mr. Fo.tey. If you had any information of that kind, you would 
most likely turn it over to the Bureau of Litigation or the Bureau of 
Investigation and say, ‘‘Look here, these are danger signs’’? 

Dr. Wuitney. I am afraid | wouldn’t. First, | would have to be 
sure of my information, and I would never go to the Bureau of Litiga- 
tion or Investigation with a statement that housewives who were 
asked where they shopped had named 6 chains, and ask them if they 
don’t think that that implies possibly illegal collusion or interdepen- 
dence; I would think the evidence would not justify it. 

Mr. Fo.try. You feel it would not be cause for investigation; is that 
correct? 

Dr. Wuitney. Actually we have investigated, and we have found 
that instead of 83 percent, that the chains, all of them, sold only 60 
percent. 

Mr. Fotry. You pretty much discount the Supermarket News 
report on this? 

Dr. Wuitnrey. Yes. They didn’t have the compulsory powers 
that we did to gather information, and assuming our answers are cor- 
rect, I have to discount Supermarket News. 

Senator Humpurey. I hope that every agency in Government will be 
as careful in their accepting the comments of housewives and breadwin- 
ners and what have you. I have seen some mighty good people appear 
before Congress that have had a rough time because of the statements 
of just folks that dropped in before a committee. 1 think that you 
are to be complimented for your standards. I like to make sure that 
the standards are firm, and that the evidence—I have to work on the 
proposition that a man is innocent until he is proven guilty; it is sort 
of old fashioned, but it still rings true to me. And I must say that I 
would be prone to agree with the standards of the Federal Trade 
Commission as compared to just the rather loose standards of personal 
interview, as it is a fact that personal interview with name identifica- 
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tion can lend itself to, I think, a little more extravagent figures; that 
would be my view. 

I want to say that everything there with reference to Mr. Foley’s 
questioning, that the practice in retail marketing of attempting to 
find out what one of the leaders in the particular retail field is selling 
for and then trying to adjust your price to it is not uncommon practice. 
And I don’t believe it is illegal, speaking for myself, unless it is indi- 
cated that you can prove collusion. It may not be desirable, but I 
don’t think it is illegal. And I am not a lawyer, so you don’t need 
to worry about my views on it at all. 

I know, for example, in my limited experience in the retail field, 
that I used to have the assignment from my father to go out and find 
out what Montgomery Ward was selling things for, and J. C. Penney, 
and Kresge. And we recommend the proposition that whatever they 
sold something in our line for, we could sell it for less, because my dad 
said, ‘They are not a drugstore, and they ought to get out of the 
business, and if not, we would drive them out.’’ 

We had free labor, I was one of them, all I got was board and shelter 
and a few sandwiches to keep me going and 50 cents for a date. We 
felt we could afford that at that time; I am not sure, but we felt we 
could. 

It is a customary practice on the part of the independent merchant 
to try to compete on the basis of what you might call reconnaissance. 
I would go over to see what they were selling Big Staple Red for, and, 
of course, they were frequently selling it for less than we could get it 
wholesale. My father was a stubborn individual, he said they should 
not be selling Big Staple Red, and we could sell it for less, because if a 
person came into the store and we couldn’t sell him more than what 
he came in for, then you ought to get out of business. Now, that is 
a confession. I am not saying that I advocate it at all, but it is 
being done. 

Mr. Kintner. You might not be a lawyer, but your legal analysis 
squares with what our legal staff advises us. 

Mr. Fotry. You are presuming that there is good reason to believe 
that the returns of the companies are accurate and truthful and 
probably more reliable than the Supermarket News? 

Dr. Wuitney. I think so, but I can’t swear to it, because I haven’t 
been through their books. 

Mr. Fotrey. Has the Federal Trade Commission ever pursued a 
case of perjury in any matter appearing before it? 

Mr. KintNER. Of a witness? 

Mr. Foury. Either a witness or making a false report. 

Mr. SHreeny. There was one case that I know of that got into a 
court on perjury in connection with the filing of an application for 
contempt. It goes back to about 1924. It was in Pennsylvania. 
And I regret that I can’t give you the name. I know of no other at 
the moment. We have had some cases of refusal to testify, of course, 
refusal to give information, cases of that kind. But that is the only 
case of perjury that I know of.° 

5 Information subsequently supplied by Mr. Sheehy follows: 

“The case referred to there was United States v. Buttenfield, U.S. District Court, Western District of 
Pennsylvania. Indictment was obtained in November 1924. After trial before a jury in January 1925 
defendant was convicted and sentenced to serve 8 months in the county jail. This case is not reported in 


the Federal Reporter, but a summary of it appears in Federal Trade Commission Statutes and Decisions, 
1914-29, at p. 1064.”’ 
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Mr. Fo.try. Mr. Sheehy, doesn’t that suggest that the threat of 
perjury or prosecution does not hang over any matter pending before 
the Federal Trade Commission? 

Mr. SHeeny. I don’t think I would accept that. I think when a 
questionnaire is received from an agency such as the Federal Trade 
Commission, it is taken pretty seriously, whether the answer is to be 
submitted under oath or without oath. It is my own belief, in the 
years that I have been there, that if they undertake to answer at all, 
they attempt to give us an honest answer. 

Mr. KintNer. I would concur in his judgment. 

Mr. Fo.ny. Let me give you a hypothetical example. If you had 
a case in which the testimony of a witness varied from the prospectus 
filed with the Securities and Exchange Commission, would you think 
that that variance would be sufficient reason or cause for an investi- 
gation? 

Mr. Sueeny. I certainly would want to look into that. 

Senator Humpurey. Would you not feel that the committee might 
be well advised to call in the people that put out this Supermarket 
News and question the validity of their figures in the light of the 
conflict of the evidence of the Federal Trade Commission, which is a 
responsible agency of the Federal Government? Obviously these 
figures are published for a purpose. I gather they are published 
to show how good the supermarkets are doing. ‘This is supposed to 
have some kind of psychological effect upon people, and there must 
be some reason for it, unless they just didn’t have anything else to do. 

Mr. Sueeny. I would have to concede, Senator, that I have not 
read that. If they represent those as being the results of their 
interviews such as Dr. Whitney says were conducted there, I think 
they might well be questioned on it. 

Senator Humpurey. The only thing that is really the matter is 
that, why did they publish it? It can’t be just an exercise, it must be 
for some purpose, and the purpose must have something to do with 
their business. Or are they doing this just to have another report 
for the libraries? I gather that it has an economic trade purpose. 

Mr. Sueeny. I think that is a reasonable assumption. I don’t 
know what their purpose was. 

Senator Humpurey. I will say that the variance that Mr. Foley 
has pointed out that in a sense it is not within the margin of accident, 
but must be either because of the methodology used, or the sampling 
system used, or just lack of accuracy. I gather from the comments 
of “~" Whitney that it is in reference to the type of sampling method 
used. 

Could I ask this general question before Mr. Foley proceeds? 

I gather that there were no recommendations made in this report. 

Dr. Wutrney. Senator, this was a report by the staff to the Com- 
mission, as you undoubtedly recognized, and not a report by the 
Commission itself. Our staff gathered this information, these figures, 
and we did not make any recommendations; we were merely pre- 
senting the facts. For us to have studied the situation and deter- 
mined what ought to be done about it would have required a great 
deal more in the way of time and perhaps even brains and knowledge, 
than we possessed. I shouldn’t have said ‘‘brains”’ ; just “knowledge.” 

Senator Humpurey. You see, what we do in Congress, we have the 
staff reports. I saw them here this morning. And the committee 


4s See app. II, p 34. 
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thoroughly disagreed with the observations of the staff. There were 
recommendations A, B, C, D, 1, 2, 3,4. We just make recommenda- 
tions all over the place. I don’t mean to say that we are better than 
you are. 

Dr. WuitNeEy. Bolder. 

Senator HumpHreEyY. But maybe a little more prolific. 

Could I call your attention to the report on chainstores, the final 
report on chainstores, dated 1934; it is Senate Document No. 4 of the 
74th Congress, 1st session: 

Letter from the Acting Chairman of the Federal Trade Commission trans- 
mitting, in response to Senate Resolution 224, 70th Congress, the final report of 
the Federal Trade Commission of its investigation of the chainstore industry.® 

There were recommendations made in this report—it is a Commis- 
sion report—is it a staff report? 

Yes, this report of the 74th Congress is a Commission report with 
recommendations. Yours isa staff report for the Commission. 

Now, first of all, we asked—I believe our inquiry was for the Com- 
mission to make a report, as I recall, going back over it, the Commis- 
sion assigned this undoubtedly to its staff. Why didn’t the Commis- 
sion follow up to make its own recommendations on the basis of the 
staff report? 

Mr. Kintner. I think, in all fairness, Mr. Chairman, that the 
Commission’s stepped-up enforcement program, the legal program in 
this area, flows from some of the disclosures made in the course of the 
staff’s economic study. And this is particularly true with respect to 
our concentration on the acquisition problem in the food area. 

It is because of this trend that has been properly labeled by the 
Bureau of Economics that the Commission has concentrated in cer- 
tain of these areas of legal investigation and legal proceedings. 

Senator Humpurey. I notice here that under the powers of the 
Commission in section 6 of the Federal Trade Commission Act, under 
the subtitle of ‘‘Publication of Information, Reports,” it reads 
follows: 

(f) To make public from time to time such portions of the information ob- 
tained by it 
referring to the Commission— 
hereunder, except trade secrets and names of customers, as it shall deem expe- 
dient in the public interest; and to make annual and special reports to the Con- 
gress, and to submit therewith recommendations for additional legislation; and 
to provide for the publication of reports and decisions in such form and manner 
as may be best adapted for public information and use (Sept. 26, 1914, ch. 311, 
38 Stat. 721). 

The intent of the law is not only for reports, but for recommenda- 
tions. 

Now, do you deem it advisable? I recognize the discretionary 
powers involved. 

Mr. Kintner. Yes. We have some pending recommendations 
with the Congress now in the merger field, which is a serious area 
with us—recommendations for premerger notification and for au- 
thority to secure injunctive relief to prevent the hopeless mixing 
of assets following the merger until the Commission can review the 
matter and test it in the adjudicatory process. 


6 Senate Document No. 4, 74th Cong., Ist sess., ‘‘Chainstores—Final Report on the Chainstore Inves- 
tigation,”’ filed with the Secretary of the Senate Dec. 14, 1934. 
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This latter recommendation for injunctive power is, we think, 
most critical recommendation. We have urged it on the Congress, 
and the President in his economic message of the last 3 years, I think, 
has made this recommendation to the Congress. 

Senator Humpurey. I think it is necessary. 

Mr. Kintner. It is, I think, a critical necessity. 

Mr. Fotey. Mr. Kintner, how much would you estimate was spent 
in the preparation of this report today? 

Mr. Kintner. I don’t know. I will have to ask somebody else. 

Dr. Wuitney. Maybe we had better submit that figure later. 
I would have to make a guess now. I would think close to $200 ,000 
of staff time.’ 

Mr. Fotry. Close to $200,000. 

Mr. Kinrner. This would be included in the 20 percent of $7 
million which we are currently spending in this food industry. But, 
of course, we utilize the service of economists in connection with our 
legal investigations, quite a few of them, in connection with legal 
investigations, particularly of mergers in the food industry. 

Mr. Forey. How was the re port handled, Mr. Kintner? Who was 
in charge of it, and how did it proceed? 

Mr. Kintner. This report was charged to the Bureau of Economics 
itself and was handled by that Bureau. 

Mr. Fotey. Then, Dr. Whitney, how did the Bureau handle it, or 
how did you proceed, and who was in charge of it? 

Dr. Wuirney. Well, we proceeded by blocking out this subject, 
discussing the information we wanted at great length, and finally 
determining the questions we should ask to bring out the information 
we were interested in, based on the Commission’s resolution. 

Then we framed the questionnaire and sent it out, received it back, 
then the different chapters were divided among different members of 
the Bureau, each such member being responsible for analyzing the 
questionnaires on a particular topic, and preparing a chapter on 
that topic. 

Mr. Fotey. Who made the final preparation of the report? 

Dr. Wuirney. Well, like other Government reports, there were 
drafts written by these individual economists I mentioned, and then 
others in the Bureau went over them, reviewed them, discussed them, 
made changes, and so on. 

Mr. Fo.tey. Were you in charge of it at all times? 

Dr. Wurrney. Well, in the last analysis, I was, yes. 

Mr. Foury. Who ac ‘tually administered it, or supervised the whole 
problem? 


7 The following letter supplying information requested was later received by the chairman: 


FEDERAL TRADE COMMISSION, 
Washington, D.C., June 29, 1960. 

Hon. Husert H. HuMpHREY, 

Chairman, Subcommittee on Retailing, Distribution, and Fair Trade Practices, Select Committee on Small 
Business, U.S. Senate, Washington, D.C. 


DEAR MR. CHAIRMAN: During the hearings before you on June 22, 1960, it was estimated by Dr. Whitney 
that close to $200,000 of staff time was expended in the course of conducting the first phase of the economic 
inquiry into food marketing. I have since checked into the matter and would like to submit the following 
more specific figures. 

Just under $140,000 of staff time of Bureau of Economics personnel was charged to this phase of the food 
inquiry during fiscal year 1959. The figure for fiscal year 1960, which includes the period to the time the 
report went to press in mid-January of this year, approximated $100,000. 

With kindest regards. 

Sincerely yours, 
EarRL W. KINTNER, Chairman, 
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Dr. Wuitney. Well, it was between—on the whole I myself and 
Dr. Quincy Adams, who is here, with some assistance, but we were 
the principal supervisors. 

Mr. Foutry. Dr. Adams, what did you do with this report, what 
was your function? 

Dr. Apams. I worked with the individual chapter authors on the 
drafts at the draft stage area. Isat on panels with Dr. Whitney and 
Mr. Skonberg on the framing of the questionnaire. I did some work 
in connection with the clearing of these questionnaires with the Bureau 
of the Budget, and I attended the session of clearance with the 
Industry Advisory Committee. In the preparation of the final drafts, 
we met again, as Dr. Whitney says, and there we all operated coordi- 
nately to prepare the final drafts of each chapter. 

Mr. Fotey. What was Mr. Skonberg’s function? 

Dr. Apams. Perhaps we had better let him answer that. 

Mr. SxonserG. I helped with the preparation of the question- 
naires, worked with the Bureau of the Budget in getting the question- 
naire approved, and then developed most of the analyses pertaining 
to the chainstore questionnaires that came back. Three divisions of 
the industry received questionnaires: the chainstores, the wholesalers 
with voluntary members, and the cooperative food distributors, 
Those three groups were all included in the study. And my phase 
of it was to pull together the tabulations for the chainstores and 
prepare the two chapters that are primarily dealing with that phase 
of the study. 

Mr. Kintner. They have also, Mr. Foley, in this Bureau been 
developing the next phase of this study, which, as I pointed out on 
page 3 of my statement, relates to frozen fruit juice and the vegetable 
field and is designed primarily to bring out the impact on sellers of 
the concentration and integration of large buyers. This, of course, 
is only under consideration today at the staff level, but will eventually 
come to the Commission for final action. 

Mr. Fotey. Mr. Skonberg, I believe in the preparation of the 
questionnaire vour Bureau met with various members of the industry, 
is that correct? 

Mr. Sxkonserc. We consulted with them to determine whether or 
not it was possible to obtain information from their records and to 
design the questionnaire in such a way that the wording we would 
use would be meaningful in getting replies. 

So when the questionnaires went out to them, we would use the 
type of language that would be meaningful to them. 

Mr. Foury. Did anybody consult with anybody representing the 
consumer? 

Mr. Sxonserc. Well, for this phase of the study, we had to develop 
our own idea of how we would develop the study. The review with 
the industry was purely a technical matter in getting answers to the 
questions which we had already determined that we were going to ask. 

Mr. Fotey. What group did you meet with in the preparation of 
the questionnaire? 

Mr. SxonsBerc. It would be chainstore operators who would have 
to answer the questionnaire. 

Mr. Fouey. More specifically, you had conferences with the Na- 
tional Association of Food Chains? 

Mr. Sxonserea. That is right. 
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Mr. Fotrey. And you had conferences with their legislative repre- 
sentatives here in Washington, is that correct? 

Mr. SkonBerG. Well, with the officers of the food chains, yes. 

Mr. Foury. Did the National Association of Food Chains at any 
time suggest changes in the questionnaire? 

Mr. Sxonsera. The only changes were changes that would help 
to bring back more accurately the type of answer we wanted. 

Mr. Foury. Did you follow their recommendations? 

Mr. SkonBerG. Their recommendations were presented to the 
Bureau of the Budget, and the Bureau of the Budget made the de- 
cision as to just what the form of the question would be finally. We 
had to present the questionnaire to the Bureau of the Budget, and 
industry was brought there by the Bureau of the Budget. 

Mr. Fotrey. Was anybody brought in to represent the consumers 
in these discussions? 

Dr. Wutrney. We consulted at great length with the Departments 
of Agriculture and Commerce. Now, I suppose Agriculture repre- 
sents the farmers, and Commerce business—would that be it? Neither 
the consumer? I don’t know. They are Government agencies. 

Mr. Kinrner. How about the National Association of Retail 
Grocers? 

Dr. Wuitnry. The National Association of Retail Grocers was 
represented at the meeting with representatives of the Bureau of the 
Budget and the wholesaler groups. We did not have any representa- 
tive of any consumer agency, at least that I can think of at the 
moment. ‘There were no representatives of the housewife. 

Mr. Fouey. I[sn’t it unusual, Mr. Kintner, that this questionnaire 
was prepared in concert with the very industry that was being in- 
vestigated? 

Mr. KintNner. I don’t think that that is a fact as you baldly state it. 
As far as I am aware, there is no different procedure used here than 
is used in any other industrywide study where we do consult with 
the members of the industry as to terminology, and so forth, to use 
in our questionnaire, so we will elicit the precise information that we 
want. And the fact is that here, as Dr. Whitney pointed out, we not 
only consulted the chain people, but the wholesalers and the retailers, 
the Bureau of the Budget, and other Government agencies. I think 
this is a fairly standard procedure that we would use in determining 
ourselves, as a commission, what the questions should be, but con- 
sulting, of course, with the Bureau of the Budget, which we under 
the law are required to do. 

Mr. Foutry. Dr. Whitney, did you ever consult the Bureau of Liti- 
gation on the preparation of the questionnaire? 

Dr. Wuitney. We had as our legal adviser during that period the 
assistant to the Executive Director, who was then John Heim. And 
I don’t recall whether we cleared anything with the Bureau of Liti- 
gation. I think it is doubtful. We took Mr. Heim’s advice through- 
out on legal points in framing the questionnaire. 

Mr. Kintner. Here again, a rather standard procedure was fol- 
lowed, a standard questionnaire with respect to any of these question- 
naires that are going out to business under section 6. There is clear- 
ance with the legal staff of the Commission. That was always a point 
of contact. Sometimes a point of contact was with the Executive 
Director and sometimes with the General Counsel. 
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Mr. Fotry. What is the point of contact here? 

Mr. KintNeEr. The lawyers are consulted. In this case I believe 
the contact was Mr. John Heim, who was the assistant to the Execu- 
tive Director, who is over the operating bureaus of the Commission. 

Mr. Fouey. Mr. Sheehy, were you ever called into a conference? 
Were you called over to the Bureau of the Budget with the members 
of the industry when the questionnaire was being considered? 

Mr. Sueeny. I was not at the Bureau of the Budget, and I have 
no recollection of having been in any conferences on this questionnaire.® 

Mr. Foury. In other words, then, the Bureau of Economics pre- 
pared this questionnaire, once again, in concert with the members of 
the industry being investigated, without the assistance or advice of 
the other bureaus, or without anybody representing the consumer? 

Dr. Wuitnry. May I add two points? In concert also with the 
Government departments which are familiar with food retailing, and 
with the continued advice and counsel of these agencies, ine luding the 
Bureau of the Budget, and with the assistant to the Director, who is a 
qualified lawyer, we did not consult consumer organizations as such—I 
am not sure which ones they are—though we wouldn’t have minded 
that at all. 

Senator Humpnrey. Any questions from either of you? 

Mrs; Guyon.® There was a question that I wanted to ask, but I think 
it has been covered by now. 

I was wondering if I might address a question to Dr. Whitney. 
This disappearance of 100,000 small and independent grocery stores 
isa rather appalling figure. But I was wondering if this number would 
indicate actual mortality, or if there wasn’t involved a merger or shift 
in the pattern of distribution, as your report seems to indicate, and 
is it not a fact that the small independent grocers have banded to- 
gether and formed their own cooperative buying groups, forming 
within themselves new competition for the national chains? 

I think your report carried that out very well. I think I have a 
few references and citations on that, that the newer chains grew faster 
than the older chains, and the smaller chains grew faster than the 
larger chains, and there was a constant entrance of new chains, and a 
constant growth from smaller to larger in terms of the number of 
stores. 

And in view of these facts, my question is, Isn’t there evidence of 
strong competition among the different kinds of chains? In other 
words, we have a new pattern; maybe the smaller store is not destined 
to exist. 

Dr. Wuitney. Well, with much of what you said I of course agree. 
But going back to the very first thing you said and the last thing 
you said, about the disappearance of stores, the decrease in the num- 
ber of stores, most of those stores must have disappeared due to the 
preference of the housewife to shop in supermarkets. The dis- 
appearance as a result of merger was relatively small. The number 
of companies merged out of existence was in the low hundreds, below 

* Supplemental statement supplied by Mr. Sheehy follows: 

“This statement is accurate. However, I should like to supplement it by further stating that after 
returning to my office and checking my records, I found that a preliminary draft of the questionnaire was 
submitted by the General Counsel's Office to the Bureau of Litigation for comment. On December 10, 
1958, we submitted to the Assistant General Counsel a memorandum containing our comments. On the 
same date Mr. John T. Walker, assistant to the Director, Bureau of Litigation, and the attorney in charge 
of the National Tea and Kroger matters, also submitted his comments in a separate memorandum to the 
Assistant General Counsel. So far as I can ascertain this represents the only participation of the Bureau 


of Litigation or its staff members in the preparation of the questionnaires or the staff report.” 
* Mrs. Catherine L. Guyon, legislative assistant to Senator Hugh Scott. 
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300, certainly, and the number of stores acquired by merger is less 
than 3,000, as the chairman said, and many of them were large stores. 
So that basically the disappearance of 100,000 stores has been due to 
the housewives’ preference. 

Mrs. Guyon. It is actual mortality? 

Dr. WHITNEY. Yes. 

Mrs. Guyon. And these stores were not absorbed, or did not move 
into their own economic buying groups? 

Dr. Wuitney. They did not. 

Mrs. Guyon. That is what I am trying to get at. 

Dr. Wuitnry. Yes. None of these stores did. Thousands of 
stores, as you said, have formed themselves into economic buying 
groups and have maintained those groups successfully, but they are 
not the 100,000 we mentioned that have disappeared. These are 
real casualties. And as many smaller stores increased their sales and 
were successful, some stores moved up above the $300,000 line, but 
they are not the 100,000. The 100,000 went out of business. 

Mrs. Guyon. We have a very successful system of independent 
stores banding together and forming their own groups. 

Dr. WuitNey. Yes, they have done a wonderful job; the independ- 
ents are Maintaining themselves with these purchasing units. 

Mrs. Guyon. And operating a new avenue for channeling the pur- 
chases of the consumer. 

Dr. WuitNery. Yes. 

Mrs. Guyon. I was just trying to show that there was not quite as 
unhealthy a situation as the 100,000 figure would indicate. 

Dr. Wuitney. I feel that some thousands more will go out of 
existence, so it is bad for the 100,000—there will be a few thousand 
more. 

Mrs. Guyon. But you say the 100,000 who failed in business were 
completely independent, and they are mortalities, and not absorption? 

Dr. Wuirnry. That is right. 

Mrs. Guyon. Thank you, Mr. Chairman. 

Senator Humporey. Mr. Calhoun? 

Mr. Catuoun. No. 

Mr. Fotry. Dr. Adams, in the preparation of the report, as dis- 
tinct from the preparation of the questionnaire, were the industry 
groups also consulted? 

Dr. Apams. In the preparation of the report, were the industry 
groups consulted? 

Mr. Foury. Yes. 

Dr. Apams. No. 

Mr. Foury. They were left out of it? 

Mr. Kinrner. Mr. Foley, I was trying to get further information 
on your line of questions from the staff here. I understand that the 
Bureau of Investigation was consulted in the overall formulation of 
this project in its planning stage, and Mr. Heim, who was the legal 
adviser, so to speak, on the project, to the Bureau, and handled the 
legal end of it, was quite familiar with the problem, the food problems 
in the Bureau of Investigation, the scope of our investigations, the 
nature of them, the problem areas, and so forth. We always try to 
make sure that the economic studies are carefully reviewed by the 


lawyers and the strategy worked out with legal advice. This is most 
essential. 
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Senator Humpurey. May I make one suggestion and see what your 
reaction is to it? It is good to have what you call a body of findings, 
condensed, or statement of findings along the line, and I see that is 
what you have given in your statement, Mr. Chairman, your state- 
ment is in a sense a body of findings. I don’t know whether you 
consider it to be conclusive or comprehensive, but at least it gives a 
number of findings or summations of certain economic data. 

Mr. Kintner. We tried to do that in this statement. 

Senator Humpurey. Now, along with the body of findings, it is 
very good to have a series of recommendations and/or conclusions. 
Does the Commission intend as a result of this economic inquiry into 
the food market, to make, No. 1, a body of findings; No. 2, a body of 
conclusions, which might be the same as findings; or, No. 3, some 
recommendations, recommendations as to the agencies of Government 
that are affected by or that have some interest in these matters, or 
to the Congress of the United States, if there is need for additional 
legislation, or recommendations to itself, the FTC to itself for further 
procedures or for further action within the scope of existing law? 

Mr. Kintner. Mr. Chairman, we have no current plans to issue 
any findings, any further findings or conclusions on that particular 
phase of our study, but we will certainly give consideration to your 
suggestion in connection with any future phases of the same continuing 
study in formulating our next formal economic report of any nature. 
As to recommendations that we may make to the Congress, these will 
be considered, and they might well flow out of not only our economic 
studies, but our legal casework. Sometimes the action of the courts 
will compel us to make recommendations to the Congress. And we 
do have a very considerable body of litigation pending in this area. 
How it will result, whether we will be ‘ple: ased with the result, or 
whether the courts will be pleased with it, would be pure spec ‘ulation 
at this time. 

Senator HumpHreY. May I say most respectfully to you that, while 
we recognize when the courts finally make decisions—I use the word 
“finally’’—it necessarily takes time—TI am not being critical, but some- 
times the length of time that is involved in the judicial process makes 
it possible to have a rather heavy economic attrition, if there are 
trends, and if there are developments which an economic survey such 
as this reveals for taking a hold on the industry. What I am getting 
at is, it might be that you need to make recommendations, or you 
should make recommendations before judicial decisions are handed 
down that might necessitate that, in order to have preventative medi- 
cine here. 

Mr. Krnrner. I would anticipate that if we keep on with the 
mounting number of complaints, the matters that we have to inves- 
tigate, that the recommendations are very apt to be more staff and 
manpower to do the job under the existing law, because 20 percent 
of our budget is an awfully large percentage to be devoting to this 
one area of the economy. 

And the complaints that have come to us have increased within 
recent months on the order of, from 4,000 per year to 6,000 per year. 
And that is a substantial step-up. We pointed out to the Appropria- 
tions Committee the increase that had resulted since we appeared 
before the House Appropriations Committee. And if we find we are 
lagging far behind in our legal investigative work, I don’t think there 
is any doubt but what we shall have to come back to the Congress for 
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more money to get manpower to handle these pressing legal matters 
which should be handled as promptly as we can to accomplish the 
very purpose of expedition that you have in mind. 

It doesn’t do a small businessman or any businessman, for that 
matter—some of them are large corporations that are under pressure 
because of illegal practices in an industry, or alleged illegal practices— 
it doesn’t do them much good if they get relief after the harm has been 
done. We have to try to trim our sails, cut redtape where we can, 
grasp for every possible device within fairness and due process to do 
a more expeditious job. 

And this is why, in the last year, we have moved into this areafof 
special reports from whole industries—we have mentioned the citrus 
industry and the 17 complaints that have already resulted as a result 
of a section 6 special report being required of a number of brokers 
and others involved in brokerage transactions. 

I think I can predict with confidence that much more by way of 
possible litigation will flow from reports that are already in the mill. 
I think it is inevitable. And these reports in turn will produce addi- 
tional leads. We’re determined, Mr. Chairman, to effect a greater 
compliance with the Robinson-Patman Act. 

And I have gone about the country urging that those affected by 
the Robinson-Patman Act get into compliance, because we are step- 
ping up our program. It used to be that about 18 complaints a year 
were the average. I think we have issued about 80 already this year. 
And I came from a meeting at 4 o’clock where we were considering 
a huge number of matters, of Robinson-Patman matters. We mean 
business on securing enforcement. And we think that the business 
community should bring itself into compliance with the law. 

Senator Humpnrey. It is my view that the Robinson-Patman Act 
is a vital piece of legislation, and we wish to protect and preserve what 
is considered to be our traditional form of enterprise. 

Mr. Kintner. We have even gone as far as we can in the educa- 
tional process, because this act is not only difficult to enforce, it is 
rather difficult to understand. And we have issued our Robinson- 
Patman guides in a very troublesome area of the Robinson-Patman 
Act. We hope that those will be distributed by the hundreds of 
thousands, so that the man at the grassroots will have something in 
layman’s language that he can read to understand not only what his 
obligations are, but what are the obligations of his competitors, his 
suppliers, with respect to this law. 

Senator Humpurey. You are going to have our cooperation, Mr. 
Chairman, at least mine, speaking for myself, in adding to the staff 
and facilities to do the job. I don’t think it is fair for Congress to 
look to the FTC for what it is doing unless we give you the tools to do 
the job. And if we give you the manpower and the tools to do the job, 
and you don’t do it, then I have a feeling that a sort of hunting party 
is to be expected. 

Mr. Kintner. I would agree with that. 

Senator Humpurey. But until then, [ want to know if the Federal 
Trade Commission has been denied some of the facilities required for 
the expansion of our economy. This is a tremendous expansion. It 
is somewhat like the Post Office Department; they expect it to do the 
job without the proportionate increase in the manpower related to the 
volume of mail that comes to it. 

Mr. Foley. 
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Mr. Fotey. Just a few more questions on the line of what we were 
on before. 

Mr. Sheehy, is the information obtained by the Bureau of Eco- 
nomics—was that information used by you as it came in? Was that 
used by your Bureau? 

Mr. SuHeeny. In this food study, Mr. Foley? 

Mr. Fouey. Yes. 

Mr. SuHeeny. So far as I know, the only place that there has been 
any use of the study has been in connection with the two merger cases 
that we now have. The attorney who is handling those cases—that 
is the National Tea and Kroger cases—is using this report; to what 
extent, I cannot answer. 

Mr. Fotey. In those cases, couldn’t there have been more valuable 
information obtained by these questionnaires to assist you in those 
cases? 

Mr. SHeeny. I would have a difficult time giving an answer to 
that. I don’t honestly know. I would have to go back to the ques- 
tionnaire, possibly in the area of market shares or product lines, 
something of that kind, and possibly we might have developed more— 
I just honestly can’t answer your question without going back to that 
and the cases, Mr. Foley. 

Mr. Foury. Now, on the subject of market shares, Mr. Sheehy, do 
you agree with the statement on page 26 of the staff report,!® that 
‘it is impractical to investigate market shares of food retailers in the 
local market area in which competition takes place’’? 

Mr. Sueeny. Yes, I have it. I do not know exactly what they 
have in mind there, Mr. Foley. In a section 7 case, we have the 
burden of establishing product lines, relevant market and market 
shares. 

Mr. Foutey. You had the burden in section 7 of the Clayton Act 
case of proving market shares, is that correct? 

Mr. SHeeny. That is correct. 

Mr. Fo.ey. Do you agree with this statement in the staff report 
that it is impractical to investigate market shares? 

Mr. Sueeruy. I can only say that we have the burden of doing it, 
and we have to carry that burden. I do not know exactly what the 
economists have in mind there. I would like to hear from them, as 
to what they have in mind by the statement. But so far as we are 
concerned on the legal side, we have the burden of establishing that. 

Mr. Fouey. So that in your opinion—— 

Mr. Sueeny. It has to be established. 

Mr. Fotey. This is an important part of the pending cases, is that 
correct, Mr. Sheehy? 

Mr. SHeeny. Market shares? 

Mr. Fotey. Yes. 

Mr. Sueeny. It becomes an important part of a section 7 case. 

Mr. Fotey. Dr. Whitney, how do you explain that statement? 

Dr. Wuitney. I am not sure the statement was well written at all. 
But first of all, it is a statement by the staff. That is the Bureau of 
Economics. And in no way impinges on the Commission’s own 
actions. 

Now, it is a summary of what is found on page 236. In running a 


10 Staff report to the Federal Trade Commission: “Economic Inquiry Into Food Marketing’’ (pt. 1), 
January 1960. 
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summary, often a thing becomes a little oversummarized. And on 
page 236 it says: 

The competition for the consumer’s food dollar takes place within local market 
areas. Some retailers need consider as competitors only those stores within a 
few city blocks, or in the same small town or village. Others must take account 
of any supermarkets within reasonable driving distance, especially if they are 
close to big shopping centers whose food market and other stores help each other 
draw customers. 

Then it says: 

Local areas within which potential customers exercise a choice between outlets 
have never been easy to describe or delimit. When food shopping is done by 
automobile, delimitation of markets is still more difficult. 

Mr. Fotry. Who wrote chapter 8? Who was in charge of chapter 8? 

Dr. WuitNey. We wrote it jointly, you might say. Mr. Riggleman 
was originally in charge, and like other chapters it went through a 
panel, review, discussion, and change. 

Mr. Fotey. Who was the author of this theory that market shares 
cannot be determined? 

Dr. Wuirney. I think I was the principal author of that sentence 
you read on page 26. 

Mr. Fotry. Who was the author of page 236? 

Dr. Wuitney. Well, Mr. Riggleman is the original author, but all 
of us took responsibility for it. 

Mr. Fotrey. How about page 116? I do not know what chapter 
that is offhand. 

Dr. Wuirney. That is Mr. Skonberg’s chapter. 

Mr. Fouey. You will find that once again. So you have three 
different people somehow or another subscribing to the theory, as it 
says on page 116, under the title “Stores Opened at New Locations,” 
second sentence: 

Because it is impracticable to define limits of areas served by individual stores 
in different markets, the determination as to whether a new store has replaced 
an existing store or stores was necessarily left to the discretion of each reporting 
company. 

Dr. Wuitney. Well, Mr. Foley, we are not good enough to be able 
to define what the market area is in which competition takes place 
within a certain part of Washington. Some people come from out- 
side, some go outside to shop. I cannot see how you could lay down 
a line as to an example of an exact area that is a market area. If 
there was a law that everybody in Northwest Washington had to 
shop at Giant Food or Safeway, and no one else could come in, we 
would be able to do that. As it is, the situation being what it is, 
I was unable to see, and I guess the rest of us felt the same way, 
how we could define it exactly. 

Senator Humpurey. You cannot define it exactly, Dr. Whitney. 
But don’t you destroy all of the marketing survey services carried on, 
because this is a vast industry in which people make substantial 
incomes. I do not want to jeopardize anybody’s employment. The 
radio and television and newspaper field has marketing surveys all 
the time in what they call market areas. This is a commonplace 
thing. 

Dr. Wuitney. You are saying exactly what John R. Riggleman of 
our Bureau has said. I proposed to insert the word ‘“‘impossible”’ on 
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page 236, but he said: ‘“‘Are you going to destroy all of the market 
surveys?” So we put in “not easy to describe or delimit.” 

Senator Humpurey. It is not easy to do so. 

Dr. Wuirnery. He said it is done every day, and you are saying 
that too. I found that hard to grasp, but finally I accepted the 
proposition. 

Mr. Kintner. This is one of the most difficult jobs I have ever 
been connected with, antimerger cases, defining the relevant markets, 
and determining the marked share. 

But difficult as it is, they have to do the best they can. It is 
very difficult. 

Senator Humpurey. It is not a precise matter. I would clearly 
concur with that. A housewife can get in a station wagon and drive 
clear across town to purchase goods. But you will find in the main, 
literally, if you could put down a way of measuring the road tracks— 
you would find from your driveway into a certain shopping district, 
that you would soon cut a path, where the other paths would be 
difficult to ascertain. I can tell you right now, when the Humphrey 
family shops, it is a fact that Mrs. Humphrey will occasionally venture 
off into some other area to a new store. But the next thing I know 
she is right back where she was before, or within the immediate 
vicinity. So I know where most of the Humphrey money is being 
spent, as far as food stores are concerned. 

Now, that is the market area for that store. The purchasers in 
the immediate vicinity are pretty well trained, should I say, by habit 
now and by choice to go to certain stores. 

Mr. Srutrs. Senator, may I ask Mr. Kintner one question. Is 
this market share concept and territorial and regional concept not 
an area in which vou have gained a tremendous victory within the 
last 3 days, in the Supreme Court decision in Anheuser Busch? 

Mr. Krntner. Yes, sir; I was very pleased with that. That was 
the only case I lost in court. I was glad to see the Supreme Court 
reversing it unanimously. 

Mr. Srutts. The Supreme Court feels it is possible to define a 
market, doesn’t it? 

Mr. KintNer. Oh yes, we have been doing it in our case work. 

Mr. Strutts. Well, why did your staff make this statement almost 
simultaneously with a 9 to nothing decision of the Supreme Court? 
You, when you were general counsel of the agency, your predecessor, 
Judge Gwynne, and previous Chairmen of the C ommission, said that 
the FTC ‘could do it. Yet, your economists say that you cannot. 

Mr. Kintner. I think personally you are reading a little more 
into that decision than is true, because the Anheuser Busch decision 
did not get to the real merits of that case. It was referred back to 
the seventh circuit. But it was, in my judgment, a great victory for 
the Commission, because the circuits, the seventh circuit, had 
obviously adopted an erroneous view of the law. 

But it is difficult in these section 7 cases, very difficult to define a 
market and we struggle at the Commission level, once the record 
comes up and after arguments of cases—we struggle mightily 
arrive at a just and equitable decision on these problems. It is a 
very difficult thing. 
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Senator Humpnrey. I must say, Mr. Chairman, with all due respect 
for the men who are in the economic section, and I surely have a high 
regard for them, that their editorial comment here has made it ex- 
ceedingly difficult now for your litigation section to win a case. I 
mean if your own specialists say that it is difficult to define a market 
area, or a market share of a market area, how is the capable and able 
Mr. Sheehy going to be able to prove that in a court of law? 

Mr. KintNner. I doubt very much the comments of the Bureau of 
Economics in this situation will have much influence on the litigators 
of the Federal Trade Commission. 

Senator Humpnurey. It may not have any impact on the litigators, 
but if I were a judge hearing the case, and I found that the most 
competent specialist that you have in the Federal Trade Commission, 
or the economic section, had testified in writing: 

To derive total food sales in such markets, and distribute them between types of 
food retailing enterprise, would have required field investigations of a scope 
for which the Federal Trade Commission had available neither staff nor funds. 


and then testified to the fact that— 


Since studies of individual competitive markets were impractical, it was neces- 
sary to substitute a survey of trends in concentration in somewhat larger 
geographic areas." 

and three or four other bits of testimony as to the impracticality of the 
defining of market areas, I would like to be either the attorney on the 
other side of the Commission, or the judge hearing the case, because 
this is mighty good testimony to destroy the capacity of the litigation 
division through establishing what is a market area. You are having 
to go against your own testimony. 

Mr. Kintner. Well, we are negating that in our Commission 
decisions as they come down, because we are having to determine a 
market area in our decisions in section 7 cases. And we will continue 
doing it. 

Senator Humpurey. But you ought not to be working against 
yourself, that is all. 

Mr. Kintner. I do not agree with some of the language here. 
But I think I understand what they are driving at. That is very 
dificult. But I doubt if any court is going to hold that against us. 

Senator Humpnrey. I can understand this language. And if I 
wanted to be a friend, so to speak, of the Commission, a friend of 
Dr. Whitney and others here, I could say, ‘Well, it is difficult to 
define a market area.” I do not think there has been, let me say, any 
dishonorable person or any purpose to,in any way, thwart the activities 
of the Commission. I want to be clearly understood on that. 

The language, however, in the hands of one that is not trying to 
benefit the Commission in its enforcements, this language in the 
hands of an attorney who is seeking to protect certain practices that 
are suspect or illegal will be a very handy tool, because he will just 
quote from your most distinguished specialist and say: 


It is impractical to investigate ‘‘market shares” of food retailers in the local 
market areas in which competition takes place— 


uP, 236 of FTC Staff Report. 
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And he quotes on: 
a sufficient reason being that their boundaries can rarely, if ever, be drawn.” 


Mr. Kintner. I think it is, Mr. Chairman, more difficult for the 
purpose of a precise factual study, such as this, where you are dealing 
with figures, than it would be in defining markets in one of our legal 
cases, muc h more difficult. 

Mr. Fouey. You disagree with the statement, Mr. Kintner, on 
pages 26 and 112, and repeated again on page 236? Do you disagree 
with that? 

Mr. Kintner. If I had been writing this, I would not have used 
all of the language that they have used. 

Mr. Fouey. How can a statement like that proceed in the Federal 
Trade Commission? Here you have one bureau almost fighting 
another bureau. 

Mr. Kinrner. I think you are overconcerned with this situation, 
Mr. Foley. It is not the language that I might have used, or that 
our legal staff might have used, but we find differences in te rminology 
between our lawyers and our economists. This is fairly standard. 
Many times there are such disagreements. 

Mr. Foury. Shouldn’t some effort be made to coordinate the staff? 

Mr. Kintner. In a legal case you would not have to define the 
area in such detail as they have had to do it in this economic study. 

Senator Humpurey. You would if I were the opposition lawyer 
and you know it, Mr. Kintner. 

Mr. Kintner. Well, if we had to define it with the same precision 
as is necessary in some of these factual economic studies, we would 
be in real trouble, Mr. Chairman. 

Mr. Fotey. Well, I have the Bethlehem Steel case before me. It 
would seem to me that it would have been very easy, if there had 
been any coordination between the Bureau of Litigation and the 
Bureau of Economics—it would have been extremely easy for Mr. 
Sheehy, who is an expert on this subject, to say that Dr. Whitney— 
in the Bethlehem Steel case (168 Fed. Supp. 588) the Court said: 

Equating the language of section 7 to the concept of market does not, however, 
mean that the section 7 market is the same as the market for purposes of other 
sections of the antitrust laws. Nor is the section 7 market necessarily the same 
as the economists’ concept of markets. Whatever difference there may be between 
legal scholars and economists in their respective definition of terms used in the anti- 
trust laws, obviously the congressional standard is controlling upon, and serves 
as the guide to, the court. 

If there had been any coordination at all in this—— 

Mr. Kintner. Mr. Foley, you have just given the answer to the 
whole problem by that quotation. 

Mr. Foutey. Why wasn’t there any coordination? 

Senator Humpurey. I think what Mr. Foley is saying is that this 
kind of reference should have been made in the report. 

Mr. Kintner. It could have been made, of course. But I think 
that is the law of the land. And it is what we would expect any 
court to follow in one of our legal cases. 

Senator Humpurey. Well, in other words, the decision in the 
Bethlehem case is in your mind, Mr. Kintner, the controlling language 
relating to what we call market areas. 

Mr. Kintner. Yes; I would say here the misunderstanding that I 
think Mr. Foley has on this matter is that he is equating things which 


2 P, 26 of FTC Staff Report. 
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are different. The determination of the market area for the purpose 
of one merger would be quite different from defining market areas in 
absolute terms cutting across all competition. And I think that 
probably is the answer here. I do not buy all of the language, of 
course. But it is always difficult for lawyers and economists to ever 
agree on precise terminology, and in our agency the lawyers usually 
win out. 

Senator Humpurey. Mr. Kintner, I must recess this hearing. 
There will be some questions that Mr. Foley and myself will submit 
to the Commission for response.'* We appreciate your cooperation 
here today. The effort was designed to elaborate a bit on the report. 
I am hopeful that you will take seriously the suggestion I made of 
some recommendations. You have a good report here. There is a 
lot of material in it. It would be nice to have it summarized in find- 
ings, and, if need be, recommendations. 

Nir. Kintner. We certainly will take that into consideration and in 
future matters. I want to thank you for your fairness and courtesy 
here today to us, all of us. 

Senator Humpurey. I thank you, sir. 

(Whereupon, at 6 p.m., the committee stood in recess, subject to 


call of the Chair.) 


13 See apps. IIi and IV beginning p. 34. 
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AppENpDIx I 
U.S. SENATE, 
SeLEcT CoMMITTEE ON SMALL BUSINESS, 
July 7, 1960. 
Re “Distribution of Food Store Sales in 133 Cities,’”? Supermarket News, 1958. 
SuPERMARKET NEws, 
New York, N.Y. 

GENTLEMEN: At a hearing held before the Subcommittee on Retailing, Distri- 
bution, and Fair Trade Practices of the Senate Select Committee on Small Business 
regarding the report of the Federal Trade Commission on food marketing, June 
22, 1960, reference was made to the above publication. Enclosed are pages 31 
through 42 of the official transcript of that hearing. I would appreciate any 
comments you might have to make on the testimony as it appears in this official 
transcript. 

If you should desire to have your views made a part of the printed record of 
this hearing, kindly let me know. 

Thanking you for your cooperation, 

Sincerely yours, 
Husertr H. Humpurey, 
Chairman, Subcommittee on Retailing, Distribution, and Fair Trade Practices, 


AppENpIx II 
SUPERMARKET NEws, 
New York, July 22, 1960. 
Hon. Husert H. Humpurey, 
U.S. Senate, Washington, D.C. 


Dear Senator Humpurey: I was indeed pleased to learn through your letter 
of July 7, 1960, that mention was made of Supermarket News at a hearing he]d 
before the Subcommittee on Retailing, Distribution, and Fair Trade Practices of 
the Senate Select Committee on Small Business regarding the report of the 
Federal Trade Commission on food marketing. 

While we know that our publication is an influential factor among food industry 
executives, it is a rare compliment when a select committee of the U.S. Senate 
uses it to aid in investigations. 

Reference was made to our book, published under the title ‘Distribution of 
Food Store Sales.” Particular mention was made to the 1958 edition of that 
book, “Distribution of Food Store Sales in 133 Cities.”” In the excerpt which 
you sent me of the transcript of remarks made at the June 22, 1960, subcommittee 
meeting, there seems to be some confusion as to how Supermarket News compiles 
its figures and to the purpose of publishing the book. 

The transcript of the committee session, on pages 33 and 34,? quotes Mr. Whitney 
as saying that Supermarket News achieves its “figures by asking a sample question 
of housewives—‘ Where do you do most of your food shopping’—and, as 1 under- 
stand it, then they would offer them a number of stores, naming, for example, 
Colonial Stores, A. & P., Big Apple, Thorofare, and others, and the housewives 
would fill in the one that they did most of their shopping in.” 

While such a method might provide helpful data, Supermarket News does not 
have the staff or the budget to conduct such a survey on its own. Actually, the 
way we obtain those figures is through the cooperation of consumer newspapers 
published in the cities covered by the book. Most of these newspapers conduct 
their own consumer analysis surveys. I believe it is generally true that these 
newspapers do conduct some sort of a mailing or house-to-house interview to 
obtain their figures. It is, therefore, undoubtedly fair to say that FTC data is 
likely to be more correct. 








1 See pp. 13-17. 
2 See p. 14, 
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On pages 40 and 41 of the official transcript of the hearing you are quoted as 
saying, ‘‘Would you not feel that the committee might be well advised to call in 
the people that put out this Supermarket News and question the validity of their 
figures in the light of the conflict of the Federal Trade Commission power which 
is a responsible agency of the Federal Government? Obviously these figures are 
published for a purpose. I gather they are published to see how good the super- 
market industry is doing. This is supposed to have some kind of psychological 
effect on people, and there must be some reason for it, unless they just didn’t 
have anything else to do.”’ (See p. 17.) 

After Mr. Sheehy agreed with you on this point, you went on to say, ‘The only 
thing that is really the matter is that why did they publish it? It can’t be just 
an exercise, it must be for some purpose, and the purpose must have something 
to do with their business. Or are they doing this just so as to have another 
report for the libraries? I gather that it has an economic trade purpose.” 

I can understand the Senator’s confusion as to the use of the Supermarket 
News book. However, once I have armed you with all the facts, I know you 
will understand our position. 

I have already explained to you how the figures are obtained through the 
cooperation of consumer newspapers. Now as to the purpose of publishing this 
book, it is not, as you surmise, to show how well supermarkets are doing, nor is 
it aimed at having any kind of psychological effect upon any segment of the 
people, and it most certainly is not published because we ‘‘just don’t have any- 
thing else to do.’”” The purpose of the book is to be of a service to the thousands 
of suppliers, manufacturers, wholesalers, and jobbers who want to sell or are 
selling their products through supermarkets. 

A great many of these firms, indeed the vast majority of them, have no idea 
of what percentage of retail sales are obtained by a given supermarket firm in a 
given area. Thus, Supermarket News provides a service to manufacturers and 
other suppliers by collecting and publishing data on share-of-the-market by super- 
market companies that is not otherwise available. These booklets have never 
been circulated to the public, but are distributed only to food industry members 
and to others with a special interest in food marketing, such as advertising agencies, 

Supermarket News is a business publication. It carries no consumer adver- 
tising and is not distributed to consumers. Similarly, this booklet is restricted 
entirely to industry members. 

I think now you can plainly see that there was no intent to deceive anyone, 
for we merely did the best job we could with the best facts available to us. 

Since your remarks question the purpose of our publication of this booklet, 
may I explain that the data is correlated as a service consistent with our overall 
function to provide information on food marketing to the industry. 

In your letter of July 7, you kindly consent to make our views a part of the 
printed record of the hearing. I will be pleased if such action is taken. 

I would appreciate hearing again from you. 

Thank you for your cooperation. 

Yours very truly, 
JoserpH M. KEssLeEr, 
Sales Promotion Manager, 





ApprENpiIx III 
U.S. SENATE, 
SELEcT COMMITTEE ON SMALL BUSINESS, 
July 8, 1960. 
Re hearing held before Subcommittee on Retailing, Distribution, and Fair Trade 
Practices of the Senate Select Committee on Small Business, concerning the 
report of the Federal Trade Commission on food marketing, June 22, 1960. 


Hon. Eart W. KINTNER, 
Chairman, Federal Trade Commission, 
Washington, D.C. 

Dear CHarRMAN Kintner: As I indicated at the close of the above hearing, 
there are several further matters which I should like to comment about and which 
I did not have time either to go into or to elaborate fully at the hearing. In turn, 
I would appreciate any of your thoughts or comments on any of the following: 

(1) It strikes me that there is a considerable lack of coordination between the 
Bureau of Economics and the Bureau of Litigation; as a matter of fact, I do not 
quite understand what the Bureau of Economics does when it is not making a 
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study such as it made on food marketing. Lack of liaison between the two bureaus 
was made very clear by the testimony concerning the preparation of the question- 
naire, the preparation of the report, and the ambiguous use of the term ‘‘market 
shares.” 

The point was made during the hearing that the Commission might use the 
Bureau of Economics to anticipate the violations of law through economic theory. 
I think the point is well taken. It was not made clear to me, for instance, why 
the Bureau of Litigation had to have its own economists rather than those of the 
Bureau of Economics. More importantly, however, sound economic theory can 
point to apparent dangerous trends and possible violations of law in a way which 
would save much of the time and money of the Commission and would spread its 
resources over many more fields rather than having to make exhaustive factfinding 
studies in one field at a time. 

As an example of the use of economic theory, we cited during the hearing ! the 
research report of Dr. Willard F. Mueller (University of Wisconsin Agricultural 
Experiment Station), dated April 1960 and entitled ‘‘Changes in the Market 
Structure of Grocery Retailing, 1940—58.’’ On the last page of that report (p. 32), 
Dr. Mueller states as follows: 

«* * * Tf market concentration increases and big chains meet as rivals in many 
markets, their appetite for aggressive competitive rivalry may diminish. It is 
more difficult to predict when market structure will have changed enough to 
permit and encourage such performance than to predict that it will occur. Much 
will depend upon public policy toward maintaining competitive market structures 
through placing certain restraints on growth via merger by large retailers, and 
upon the environment which we create to assist small firms in operating more 
efficiently.’’ 

It seems to me a conclusion of that kind would be sufficient to warrant the 
Bureau of Investigation to follow up and determine specific facts concerning the 
extent of concentration among competitive companies. Dr. Mueller’s comments 
concerning concentration and local markets (p. 9) and administered pricing (p. 21) 
are other valuable pointers toward unhealthy developments. 

(2) I am very much concerned about the disparate uses of the term ‘market 
share.’’ I do hope you will be able to assure me that the unfortunate use of this 
term in the food marketing report will not jeopardize the work of the Bureau of 
Litigation. 

(3) The section relating to ‘Trends in Capital Investment Required’’ (pp. 59-60) 
is quite misleading. First of all, very few chainstores or independent supermarket 
owners construct their own buildings. This is done either through a subsidiary 
of the parent chainstore or, as is more usual, it is financed by a life insurance 
company and owned by one other than the supermarket itself. In case of shopping 
centers, supermarket owners merely lease. 

In addition, many supermarket operators lease in part and, frequently, in whole, 
their store equipment and fixtures. As a matter of fact, since most supermarkets 
have a turnover rate of 9 to 10 times a year and their credit is good for 45 days, 
it is very possible that the operator might not have any of his own money in the 
store, the equipment, or the merchandise. 

I am not suggesting that it takes no capital and experience to get into food 
retailing. I do say, however, that it is misleading to suggest that it requires a 
total investment of between $400,000 and $500,000 of anyone intending to go 
into the business. 

(4) On page 17 of the official transcript,? Dr. Whitney suggests that if the present 
trend toward mergers continues at the present rate, it would appear a few colossal 
chainstore companies and other cooperative groups will control the great bulk of 
the retail grocery business in the country. Dr. Mueller, in his report (p. 9), 
states that, in his judgment, ‘‘in cities of over 25,000 population, the four largest 
retail firms and the four largest voluntary and/or cooperative chains typically 
account for over 85 percent of total retail grocery sales.’’ When I consider both 
statements, I feel a great sense of urgency with respect to an increase in section 7 
cases; a feeling of urgency which I do not detect in the Commission. I would 
very much appreciate your thoughts on this. 

(5) I should think the Commission might in the very near future take an 
Overall picture of the accelerated erosion of the marketing processes in all areas 
of food distribution. I have in mind the fact that the number of agricultural 
producers, processors, and retailers are declining, and the number of people 
making market decisions in each stage of food distribution is becoming very small 
indeed. The point is that competitive market forces in food production, food 
processing, and food retailing have enabled this country to produce the greatest 
quantity of food at the highest quality and at the lowest price of any country in 





1 See p. 12. 
2 See p. 8. 
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history. The competitive market forces are now disappearing in all areas of 
food distribution. Thus, one of the basic factors permitting our economic growth 
and development appears to be jeopardized. 

In other words, it is simply not enough to look at developments in food retailing 
completely oblivious of activities in the production and processing of food, and 
without a thought as to the significance of the food industry with relation to the 
entire national economy. 

(6) You will recall that at our hearing on the interim report on food marketing, 
I expressed my disappointment over the fact that nothing was mentioned con- 
cerning collusive pricing and unfair methods of competition, even though the 
title of the inquiry was directed specifically to these problems, and in spite of the 
fact that the resolution authorizing the inquiry was based on such complaints, 
I am still not satisfied as to the omission of these two areas from the report. 

(7) Finally, I wish to renew my plea for recommendations by the Commission 
in line with the powers authorized for you in section 6. It may be that I will 
disagree with your recommendations, but I should like to have the benefit of your 
study and thought on the matter. 

In conclusion, let me again congratulate you on the general excellence of your 
report. J am sure it will be a major source of information in the entire food 
industry. Thank you also for your extremely kind cooperation in this entire 
matter. 

Sincerely yours, 
Husert H. HUMPHREY, 
Chairman, Subcommittee on Retailing, Distribution, and Fair Trade Practices. 





APPENDIX IV 


FEDERAL TRADE COMMISSION, 
Washington, July 28, 1960. 
Hon. Huserr H. HUMPHREY, 
Chairman, Subcommittee on Retailing Distribution and Fair Trade Practices, Select 
Commiitee on Small Business, U.S. Senate, Washington, D.C. 

Dear Mr. CHartrRMAN: This is in reply to your letter of July 8 regarding the 
hearing of June 22 at which I, along with a number of members of our staff, 
appeared before your committee. I am offering the following comments num- 
bered to correspond to the numbering in your letter: 

(1) I do not believe that there has been a lack of coordination between the 
Commission’s Bureau of Economics and its Bureau of Litigation, in connection 
with the preparation of the food report. As Mr. Sheehy wrote you on June 27, 
comments of the Bureau of Litigation and of the attorney handling the Kroger 
and National Tea cases were obtained regarding the questionnaire proposed to be 
used. The Bureaus of Economics, Investigation, and Litigation are all under the 
management and control of the Executive Director and the questionnaires were 
prepared under the personal supervision of Mr. John R. Heim, an attorney, then 
assistant to the Executive Director. 

I note you have questioned the advisability of having economists on the staff 
of the Bureau of Litigation. Our experience in law enforcement, particularly 
under section 7 of the Clayton Act, has led us to assign economists both to the 
Bureau of Litigation and the Bureau of Investigation as well. At the time that 
section 7 of the Clayton Act was amended to cover acquisitions of assets as well 
as stock, all economists were members of the staff of the Bureau of Economics, 
and that Bureau also had the function of selecting which cases under the act 
should be investigated as possible violations. This organization and procedure 
of case selection was continued for several years. Under it, however, exactly one 
merger case was instituted between the 1950 amendment and the beginning of 
fiscal year 1954. Merger cases are after all basically legal proceedings and experi- 
ence has demonstrated to us that they can best be handled by having economists 
render their economic services under the overall supervision of the lawyers handling 
the cases. Assigning economists to the Bureaus of Investigation and Litigation 
was intended to achieve and in fact has achieved the coordination which had been 
proved to be wanting under earlier organization and procedures. These economists 
can be assigned to cases as needed, and develop specialized skills quite important 
to the investigation and litigation of cases. Of course, economists of the Bureau 
of Economics can and do also assist in legal case work, although their primary 
duties are in the field of economic studies and reports. 
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T am sure that, in stressing the desirability of coordination between the Bureau 
of Economics and the Bureau of Litigation, you do not feel that counsel partici- 
pating in the trial of adversary proceedings should play a role in the preparation 
of a factual and unbiased economic report which might in any way touch upon 
questions involved in litigated cases. Should any such procedure be followed, 
the spirit of the Administrative Procedure Act would appear to require that a 
like opportunity to participate be afforded counsel for respondents in formal 
proceedings. 

The Commission’s Bureau of Investigation has the responsibility of investigat- 
ing cases involving possible law violations. The existence of concentration, 
coupled with other factors, may well indicate the presence of law violation, but 
the Commission has never taken the position that concentration in an industry 
in and of itself is necessarily illegal. I think that a rather good indication of 
how effectively cases are being selected for investigation is given by the fact that 
during the fiscal year just concluded, the Federal Trade Commission initiated 
503 formal corrective proceedings, including both the antimonopoly and anti- 
deceptive types, which is actually as many as were initiated in the 5 fiscal years 
1948 through 1952 combined. 

(2) I believe that the best answer to the “market share’ matter is furnished 
by the opinion of the court in the Bethlehem Steel case, to which Mr. Foley alluded 
during the hearings, to the effect that the same term may have a different meaning 
to economists and to lawyers. Certainly in our administration of section 7 of 
the Clayton Act, which has been so substantially accelerated in recent years. 
the Commission has been able in its adjudicative proceedings to reach conclusions 
as to market shares and to issue orders to cease and desist and divest based 
thereon. The two top officials of the Commission’s Bureau of Litigation, Mr. 
Sheehy, Director, and Mr. Tincher, Associate Director, have advised me as follows: 

“In paragraph (2) of his letter, Senator Humphrey expresses concern about the 
use of the term ‘market share’ as it appears in the food survey report. He asks 
us to assure him that the unfortunate use of this term in said report will not 
jeopardize the work of the Bureau of Litigation. We have checked into this 
matter carefully and can assure the Senator that our work will not be jeopardized 
by the use of this term in the report. The problems of our litigated cases are 
specific and will be dealt with specifically, whereas the use of the term in the 
food survey report indicated that therein general problems involving the Nation’s 
overall grocery business were at issue and for the purposes of that report market 
share was a difficult problem. The difference in the two situations is substantial 
and in a given case, such as in our two section 7 cases involving National Tea and 
Kroger Co., the market share problem is an individual problem which can be 
solved and which is not governed by the general language used in the food survey 
report.”’ 

(3) While it is quite possible that some readers may interpret the report as 
indicating that $400,000 to $500,000 is required for someone to enter the business 
in question, whereas actually owners do not always construct their own buildings 
so that much less could be necessary, it is also true that a building is required for 
which someone’s capital is needed. Further, the last paragraph on page 59 refers 
to a lower cost for the average new grocery store. 

(4) The present Commission feels an extreme sense of urgency regarding the 
enforcement of section 7 of the Clayton Act. This is very clearly reflected by 
the recent record of the Commission. Since July 1, 1959, the Commission has 
instituted 12 proceedings alleging violation of section 7 of the Clayton Act. This 
contrasts with a total of one case instituted between the amendment of the act 
to cover asset acquisitions in 1950 and the end of fiscal year 1953. As you 
know, formal section 7 proceedings are now pending against Kroger and National 
Tea, two of the country’s largest food chains. Inasmuch as A. & P., the largest 
grocery chain, has made no acquisitions, section 7 is in no way applicable. While 
we are naturally reluctant to state, in what may well become part of a public 
record, our investigative activities as to other individual grocery chains, I can 
assure you that we carefully scrutinize any acquisition made by a leading grocery 
chain in the light of section 7 of the Clayton Act. Of course, as you know, that 
act does not make corporate acquisitions per se illegal. Their legality turns, 
among other factors, upon the probable adverse competitive effect and this can 
of course vary widely, depending upon the size of the acquisition, the location of 
the acquiring and acquired firms, the business or businesses each is in, and a 
wide variety of other considerations. 





38 FOOD MARKETING—REPORT OF FEDERAL TRADE COMMISSION 


(5) We appreciate receiving your suggestions in this regard, and will certainly 
be glad to consider them in connection with future economic studies. We are 
now working on part II of the economic inquiry into food marketing, which will 
explore among other things the effect of concentration and integration through 
mergers and otherwise upon various competitive practices at other than retail 
levels. The study will certainly not be confined to retail distribution. 

(6) The problem of improper practices in the food field is one which the Com- 
mission is attacking on several fronts. We have reason to understand from 
industry sources that many of the most objectionable practices, having consider- 
able competitive effect, are in the area of granting improper promotional payments: 
and services. These practices are covered by sections 2(d) and 2(e) of the 
Robinson-Patman Act, and the Commission has also proceeded in several cases. 
lately under section 5 of our basic act against chains alleged improperly to have 
induced promotional payments and services. Recently, the Commission issued! 
guides under sections 2(d) and 2(e) of the Robinson-Patman Act which have 
been tremendously well received, have been in terrific demand, and should do 
much to promote voluntary compliance by spelling out in simple, everyday 
language what these sections of the law require. 

At the hearing before you, I mentioned 580 matters in the food field now under 
legal investigation. Included among these are 205 section 6 reports which are’ 
now being required from the country’s largest chains and voluntary and coopera-: 
tive retailing groups, dealing with their inducement and receipt of promotional} 
payments and services. I can assure you that if the results of these question- 
naires indicate unfair methods of competition are being engaged in, appropriate’ 
legal proceedings will be instituted. 

Finally, we do plan to get considerable information regarding pricing practiceg 
and methods of competition in the second phase of the economic food study nov 
being undertaken. The extent to which collusive pricing practices or unfair) 
methods of competition will be dealt with will of necessity turn upon the nature 
of the information obtained in this study, but we shall certainly be glad to bear 
in mind your views in analyzing the material received. 

(7) We shall be most happy to consider any additional information we get in 
the course of the economic food study from the standpoint of whether the facts’ 
developed warrant recommendations by the Commission. In this connection, 
I should like to avail myself of the opportunity to invite your attention to two 
recommendations having to do with the merger field which the Commission has; 
made to Congress on several occasions, i.e., premerger notification, and authority 
to seek injunctions to prevent consummation of mergers pending the outcome of, 
Commission proceedings. 

Let me, both personally and on behalf of the Commission and its staff, express 
appreciation for your kind remarks regarding the food report in the last para- 
graph of your letter, and also for the fair manner in which your hearing was 
conducted. 

With best wishes, I am 

Sincerely yours, 
Earu W. KIntTNER, Chairman. 


XxX 
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